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EXECUTIVE SUMMARY

The dynamics of
corruption

n the past two decades the Western Balkan countries have undergone

considerable political, social and economic transformations. A number

of outstanding challenges, however, remain, critical among which

is the integrity of public governance. The matter of the rule of law in
general and anticorruption in particular are now at the heart of the most
consequential political project of the Western Balkans — their integration
with Europe’s preeminent organisation, the European Union. SELDI’s
contribution to the anticorruption agenda in the Western Balkans has been
both specific and actionable, seeking to bridge monitoring, analysis and
policy recommendations. The 2020 Regional Anticorruption Report looks into
the legislative framework and developments in the practice of the institutions
of state — executive, legislature and the judiciary. The assessment of the
regulatory and institutional factors enabling corruption in the region is not
intended as a comprehensive inventory but rather emphasises some of the
priority issues relevant to potential efforts for stemming common sources
of corruption. The report provides a model for reporting on anticorruption
progress by civil society in the Western Balkans.

SELDI’s monitoring tools provide data about changesin the actual proliferation
of two types of corruption — administrative corruption (bribery), which affects
individuals and businesses, and state capture (grand corruption) affecting
the functioning of democratic institutions and government decision-making.
With respect to the latter, the application of SELDI’s State Capture Assessment
Diagnostics (SCAD) tool in the Western Balkans has revealed that there are
considerable state-capture risks. State-capture pressure in the region still
remains at high levels. The results show that none of the countries is close
to full state capture, but there are critical impairments in the functioning of
democratic and economic checks and balances.

SCAD findings indicate the presence of strong environmental enablers
such as ineffective public organisations which lack integrity, impartiality
and robust anti-corruption protocols. It also shows actual symptoms of
business state-capture pressure, i.e. monopolisation happening at national,
sectoral or institutional level. Monopolisation pressure is the highest in
Albania and Kosovo.' Considerable levels are also recorded in BiH, Serbia,
North Macedonia, and Montenegro. SCAD shows the symptoms of such
developments in key economic sectors. One of these sectors is energy, due to
its high levels of concentration, lack of transparency and inefficient corporate
governance structure of state-owned enterprises, and lack of adequate
regulatory oversight.

1 The designation “Kosovo” is without prejudice to positions on status, and is in line with

UNSCR 1244/1999 and the ICJ Opinion on the Kosovo declaration of independence.
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State-capture pressure levels in the region are high*
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* Business state-capture pressure is centred on monopolisation pressure at national, sectoral or institutional level. State capture enablers include institutional
and environmental factors at national level.

Source: SELDI SCAD, 2020.

The degree to which corruption is tolerated by the general public is an
important indication of progress in the integrity of public office. SELDI’s
Corruption Monitoring System (CMS), which measures pettier forms of
corruption (bribery), shows that the acceptability of corruption remains
relatively high in the Western Balkans. Bosnia and Herzegovina (BiH), North
Macedonia and Kosovo display higher acceptability than the rest. This also
corresponds to certain levels of corruption pressure — the vast majority (82%)
of people in the region who believe corruption is acceptable in principle
expect to be asked for bribes. Even more importantly, more than half (62%) of
those who do not accept corruption as the norm still think that they are likely
to become victims of corruption pressure.

Corruption pressure: after a tangible drop in the mid-2010s it is on the rise again
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Source: SELDI Corruption Monitoring System, 2019.
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Anticorruption
legislation

Specialised
anticorruption
institutions

CMS findings show that compared to 2016 corruption pressure in 2019
increased in four of the six Western Balkans countries: Bosnia and
Herzegovina, followed by Montenegro, Kosovo, and Serbia. Only Albania
and North Macedonia have had a marginal decrease in corruption pressure.
These results indicate that countries under more political pressure from the
EU and a clear short-term goal on their EU accession horizon perform better.

In the range of legal anticorruption tools, the WB countries have achieved
most progress in the development of their statutory laws, including in
areas such as preventing conflicts of interest, protection of whistle-blowers,
and requirements for assets declarations by public officials. Overall, they
have adopted the international anticorruption standards in their national
legislations, including provisions about the bulk of the mandatory corruption
offences under the United National Convention on Anti-Corruption (UNCAC),
as well as about some non-mandatory.

The regulatory activism in the Western Balkans was not the result of a
feedback mechanism for the effectiveness of policies but rather a response
to growing demand for integrity in governance coming from the domestic
public and international partners. The task now for the national governments
is to keep up with the shifting manifestations and forms of corruption while
maintaining regulatory stability and avoiding overwhelming the judiciary
with rapid changes of the applicable laws.

A case in point is public procurement. During the last three years, the laws
on public procurement have been revised frequently, indicating that policies
are trying to keep up with various malpractices. In the Western Balkans public
procurement is an area of heightened corruption risk as it is used not only to
procure goods and services for the public benefit but often to transfer public
funds into private pockets. SELDI's assessment of public procurement in the
WB countries reveals that itis particularly adversely affected by factors such as:
tenders often designed to favour specific bidders, poor compliance oversight
and enforcement of contract terms, overuse of negotiated procedures, a large
number of tenders with only one bidder, etc.

The establishment of executive institutions with exclusive anticorruption
competences in the state capture environment of the Western Balkan
countries faced a dilemma: too few powers would render them useless,
which would further increase public distrust of government; too many,
and they risk becoming tools for partisan political goals. Countries in the
WB have sought to resolve this dilemma in different ways. In Kosovo, there
is just an eight-person Office of Good Governance within the Office of the
Prime Minister of Kosovo, which monitors the drafting and implementation
of strategic documents against corruption. In Albania, also under the Prime
Minister’s authority, there is a National Coordinator against Corruption.
In Serbia, the arrangement is more elaborate: the Anti-Corruption Agency
has a fairly broad remit (monitoring and policy making, conflict of interest
resolution, initiating changes and adoption of regulations in the field of anti-
corruption, coordinating other anticorruption bodies, etc.). The Montenegrin
Agency for the Prevention of Corruption has a similarly broad mandate - the
implementation of measures for prevention of conflict of interest, collecting
and checking the reports on assets and income of public officials, receiving
and acting upon whistle-blower reports, etc. In BiH, due to its complex set-up,
there are 14 anticorruption bodies at all levels of government and all of them
are established by formal decision of the governments or parliaments and
have their own jurisdictions.
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Reforms aimed at enhancing the integrity of the public administration in
WB countries, driven mostly by the European Union and the promise of EU
accession, have resulted in all of the countries adopting civil service laws.
There are various mechanisms for preventing and combating corruption
among civil servants. For example, in BiH these issues are regulated by
numerous and autonomous laws for each of the specified levels of government.
In Kosovo, on the other hand, there are no specific anticorruption provisions
in the law on civil servants, but only in the Code of Conduct of Civil Servants
and the anticorruption law. However, implementation of these mechanisms
and repression policies remain rather weak and without tangible effect, thus
creating fertile ground for unethical behaviour to become acceptable. In all the
WB countries, senior civil servants and particularly some special categories
of civil servants employed in sectors of high corruption risk (police, tax
administration, customs, etc.) are obliged to report their assets and incomes to
the competent institutions. However, the institutions in charge of the control
of assets and incomes are mostly focused on elected public officials, rather
than on civil servants. In almost all of the countries there is a problem with
dismissals that are annulled by the courts, indicating shortcomings in the
implementation of warranted demotion or dismissal of civil servants.

Although judicial reforms have been ongoing for more than a decade in all
Western Balkan countries, they have not produced significant progress.
The essence of these reforms has been limited to improving the legislative
framework and other technical matters, followed by poor implementation
and performance, especially as regards effective prosecutions and convictions
—final convictions of public officials remain mainly in the single digits. This
is particularly true for higher level corruption cases, although exceptions have
started to appear. The separation of powers and creation of an independent
judiciary are hindered by the politicisation of the judiciary, undue influences
and corruption — the legislative and executive power still exercise a strong
influence on the judiciary election process and budget allocation. All of these
issues present major hurdles on the EU accession path of the Western Balkan
countries. The main deficiencies in the governance and functioning of the
judiciary include:

* influence of the legislative and executive branches in the selection and
promotion of judges and prosecutors;

* thebodies governing thejudiciary and the prosecution are notappropriately
separated;

* the enforcement of the disciplinary accountability and of the codes of
ethics for judges and prosecutors is still very limited;

* public prosecutor’s offices lack resources, especially expertise in financial
forensics;

° management structures are unclear and competences often overlap.

A significant hidden economy sector closely linked to corruption continues
to plague the Western Balkans. The presence of this sector could be attributed
to a plethora of causes, such as low tax morale; weak business environment
and very high poverty levels; lack of trust in the institutions of government
and high perceptions of corruption; high taxation and para-fiscal costs, in
parallel to excessively coercive tax policy; insufficient inspections and audits;
red-tape, burdensome severance payment system, and frequent changes of
legislation.
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Source: SELDI Corruption Monitoring System / Hidden Economy Monitoring System, 2020.

The role of civil society

High tolerance towards evasion of tax and social security contributions
has been cultivated in the Western Balkans due to the perception that tax
authorities and in general the public system are corrupt. According to 45.7%
of the businesses in North Macedonia and 72.9% in Albania, corruption is the
most important factor for the existence of the hidden economy. This leads the
public to believe that taxes are not properly used for delivering better public
services.

Western Balkan policy-makers have taken steps to introduce the compulsory
use of written labour contracts on the main job but their efforts have remained
largely unsuccessful, as the overall hidden economy levels continue to rise.
This is due to the multiple alternative ways of evading the payment of health
and social security contributions, such as under-declaring the amount of the
received salary, or non-declaring secondary or part-time jobs.

Throughout the Western Balkans, civil society organisations (CSOs) have
increased both their expertise and their ability to utilise this expertise in
a range of contributions to the anticorruption agenda. Their anticorruption
impact is achieved through a variety of means — initiating legislative changes
and benchmarks for good practices to increase transparency, accountability
and integrity of public enterprises and enhancing the private business capacity
to prevent and combat corruption.

Given their active role in promoting the integrity of public office, it is all the
more appropriate that CSOs should be held to the highest standards of
transparency and accountability. Overall, while a growing number of CSOs
advocate for good governance, there is little progress in taking steps to make
themselves more transparent. A clear measure of this is the low number of
CSOs that publish online annual reports. In some countries (e.g., BiH), there is
no specific requirement for CSOs to publish operational and financial reports
— the law requires them to be “transparent” without defining any specifics. In
practice, only CSOs that apply for governments funds are obliged to provide
reports on a regular basis.

11
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The way forward:
catalysing anticorruption
in the Western Balkans
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Slow and patchy anticorruption progress has allowed private interests to
acquire a hold on Western Balkan governments resulting in state capture.
Releasing governance from this grip can only be achieved by an alliance of
stakeholders acting in concert: reform-minded policy makers, civil society
and international partners, chief among which the European Union.

At the national level, it is necessary for public bodies in the Western Balkans to
set up procedures for effective prosecution of corrupt high-level politicians
and senior civil servants. The analysis of SCAD data suggests that a key
priority should be safeguarding and monitoring judicial independence and
performance. The influence of the legislative and executive branches in the
selection and promotion of judges and prosecutors should be normatively
excluded or minimized. Countries where the majority of the judicial self-
governing bodies are not elected among judges and by judges should adopt
reforms increasing their voting power.

A proper balance between prevention and repression is especially important
to strike when seeking to reduce the size of the hidden economy and its impact
on corruption. Governments need to identify what incentivises employers
and employees to engage in informal business activities; these would then be
factored in when designing reforms for improving the business environment,
the tax policy and the quality of the public services.

A critical issue in ensuring that governments are held accountable
is transparency of media ownership, newsroom independence and
safeguarding media freedom from political interference. A particular focus in
the governments’ efforts should be avoiding civil society capture, improving
the corporate governance of state-owned enterprises, and the transparent
management of large-scale investment projects.

The advancement of the quality of public governance in the Western Balkan
countries is now closely linked with the process of their integration with
the European Union. The underlying conditions which influence integrity
reforms are different in each country, making the EU the regional stabilising
factor for these reforms.

For its enlargement strategy to allow it to continue being such a factor,
the EU needs more active political engagement with the Western Balkans
countries, providing them with a clear perspective for the future. Stronger
engagement would, however, need to guard against several unintended
consequences, which could make it counterproductive. It would need to
ensure that the benefits of closer economic integration with the Union do
not accrue exclusively to a small clique of privileged oligarchs, thus further
exacerbating business state capture. The membership-related conditionalities
on the integrity of governments need to be accompanied by equally strong
domestic public demand for accountability, lest the dominant political actors
choose the former as an excuse to disregard the latter. Engagement in the
diplomatic arena with politicians and senior government officials would also
need to be performed in a way that does not create the impression of political
endorsement. The overall effect of this process should be to stand up to and
neutralise the harmful effects of authoritarian influence in the region.

The European Union has now strengthened the contingency of the enlargement
process by introducing negative and positive conditionality and including
options such as suspension of negotiations and freezing of funds. SELDI
welcomes the incorporation in EU’s approach to anticorruption in the context
of accession of some of SELDI’s earlier recommendations, including the
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mainstreaming of anticorruption in a broader range of policies and not just
in anticorruption institutions and the judiciary, and protecting the important
EC—civil society relations, including their financial underpinning from
unexpected distress. Still, the primacy of the rule law agenda for progress
in any other area of development of the Western Balkans needs to be further
emphasised, in particular by broadening the range of stakeholders engaged
in both monitoring and advocating for good governance reforms. Only a
public-private coalition involving both EU institutions and actors and local
public and private institutions and individuals would be able to ensure the
scaffolding of positive anticorruption developments, i.e., their irreversibility.

EU’s anticorruption assistance — both technical and financial - for the Western
Balkans needs to be provided in synchrony with EU’s general policy messages.
This is what is now expected from the Instrument for Pre-Accession Assistance
(IPA) III. Given the findings of SELDI's SCAD assessment of the intensity of
state capture in the region, EU funding should incorporate the primum non
nocere (first, do no harm) principle. In other words, it needs to ensure that it
does not become counterproductive by strengthening clientelistic networks of
corrupt politicians and privileged businesses which receive the lion share of
EU funded procurement.

The EU needs to continue monitoring anticorruption developments in
partnership with civil society in the region. Independent corruption and
anticorruption monitoring mechanisms are needed at all levels — from
corruption risk assessment of policies to proof-reading of key legislation and
analysing the efficiency of the internal anticorruption procedures in individual
public institutions. In helping the countries deal with the latter, the EU would
be well advised to mainstream innovative analytical instruments to guide its
policies, such as the ones piloted by SELDI:

* Monitoring Anticorruption Policy Implementation (MACPI) tool,
which assesses the corruption resilience of institutions and identifies
anticorruption policy and implementation gaps; and

* State Capture Assessment Diagnostics which helps identify state-capture
vulnerabilities.

The European Commission would need to pay particular attention to
safeguarding competition in sectors of high monopolisation pressure when
implementing its investment plan for the region. The technical support,
policy advice and EU funding should be directed towards anti-corruption
and anti-monopoly efforts focused on critical sectors, such as energy,
infrastructure, banking and telecommunications. The extension of advisory
missions to the whole Western Balkans will also benefit the performance of
the rule of law assessments; however, it is recommended that any case-based
peer-reviews include civil society experts. The European Commission and
the local EU Delegations should work together with local stakeholders to
establish procedures for regular trial monitoring of corruption cases, as well
as monitoring the progress of the judicial reforms.

13






FOREWORD:INTEGRATION

BY WAY OF INTEGRITY

wo decades ago, when the Southeast European Leadership for
Development and Integrity (SELDI) was launched, corruption was
only an emerging concern both domestically and internationally.
Today, itis at the heart of the most consequential political project of the
Western Balkans — their integration with Europe’s preeminent organisation,
the European Union. This is why SELDI is measuring the dynamics of
corruption and assessing the effectiveness of anticorruption policies in the
broader context of the integrity of the governance systems in the region.

The Western Balkans have made clear progress in tackling corruption. The rise
of reformist politicians, external support from international partners and an
active civil society have ensured that advanced anticorruption standards have
been adopted, at least nominally, in the works of government. This process is
encountering, alas, increasing headwinds, mostly in the form of government
institutions and political parties becoming infiltrated by clientelist networks
which subvert decision making for private gain. As the resulting state capture
is becoming the major obstacle to the development of the region, SELDI is
leading the way for a better understanding of its causes and effects through
the State Capture Assessment Diagnostics; the results of its first application in
the Western Balkans are presented in chapter I of this paper.

Rule of law failures also increasingly put the existence of liberal democracy
into jeopardy (a process, incidentally, that has not been constrained only to
EU candidate countries but has also spread to member states as well). This
trend has been exacerbated by two additional factors. First, there are the
emergency regulations introduced because of the Covid-19 pandemic, which
governments have used to intimidate media and curb democratic freedoms,
including that of parliamentary oversight. Then there is the resurgence of
great power competition with an increasing involvement of Russia and
China, which has provided local leaders with convenient escape clauses from
EU membership conditionalities. Russia has consistently demonstrated that
it will use any fissure within and outside the EU to stop and/or even reverse
the region’s Euro-Atlantic integration. China, on the other hand, claims it
supports enlargement politically, but exploits and perpetuates corruption
and state capture prone investments, implicitly promoting its authoritarian
model. Both factors have aggravated the concentration of power leading to
the oligarchisation of the region’s economies and the state capture of key
government regulatory functions.

Tackling corruption in the Western Balkans has been put at the core of the
reformed EU accession process, which has incorporated lessons learned from
the2004, 2007 and 2013 rounds of enlargement. The European Commission (EC)
has undertaken a new approach to evaluating the countries before accession,
along the lines of the French proposal made in November 2019. The new
approach is providing more decision-making power to the EU governments,
and includes mechanisms such as stopping and re-launching the negotiations
and freezing of funds. It has also taken on board key proposals from SELDI’s
Regional Anticorruption Reports” and policy briefs, including:

2 SELD], (2016), Shadow Power: Assessment of Corruption and Hidden Economy in Southeast
Europe.
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* astronger focus on political engagement and economic fundamentals;

* mainstreaming of anticorruption efforts in more policies and not just in
anticorruption institutions and the judiciary;

* acontinuous clear engagement to reforms from local elites;
 tackling third countries’ malign influence;

* protecting the important EC—civil society relations, including their
financial underpinning from unexpected distress.’

In September 2020, the European Commission published its Annual Rule of
Law Report, which emphasises that the rule of law “is also an important theme
for the EU beyond its borders. The EU will continue to pursue a strong and
coherent approach between its internal rule of law policies and how the rule
of law is embedded in the work with accession and neighbourhood countries
as well as in all its external action, at bilateral, regional and multilateral
level.”* Given their membership aspirations, the Western Balkan countries
should strive to uphold the same standards as EU member states, including
by applying the evaluation methodology used to assess the latter.

SELDI's contribution to the anticorruption agenda in the Western Balkans
has been both specific and actionable, seeking to bridge monitoring, analysis
and policy recommendations. The 2020 Regional Anticorruption Report
looks into the legislative framework and developments in the practice of the
institutions of state — executive, legislature and the judiciary. The assessment
of the regulatory and institutional factors enabling corruption in the region
is not intended as a comprehensive inventory but rather emphasises some of
the priority issues relevant to potential efforts of stemming common sources
of corruption. The report provides a model for reporting on anticorruption
progress by civil society in the Western Balkans.

w

SELD], (2020), The New Approach on Enlargement: Good Ideas in Need of a Captain.

European Commission, (2020), Communication - 2020 Rule of law report - the rule of law
situation in the European Union, Communication from the Commission to the European
Parliament, the European Council, the Council, the European Economic and Social
Committee and the Committee of the Regions, Brussels, 30.9.2020 COM(2020) 580 final.
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THE DYNAMICS OF CORRUPTION

AND STATE CAPTURE IN THE
WESTERN BALKANS

The proliferation of corruption

As with any other policy of the public realm,
anticorruption needs reliable information about the
dynamics of the social practices that are being studied.
SELDI’s Corruption Monitoring System (CMS) supplies
a measure of the victimisation of individuals by corrupt
officials accounting for their direct experience with
various corruption patterns. It reflects the overall
corruption environment in the countries in an objective
and quantifiable manner, thus allowing comparability
among countries and over time.

A key factor in the integrity of an environment of
governance is corruption pressure. In 2019 in the
Western Balkans, it remained high. At 27% Serbia, which
fairs best in the Western Balkans, is still preforming
worse than the worst-performing members of the
European Union. The results of Albania and North
Macedonia confirm concerns over their anticorruption
performance but also the differences between them
— North Macedonia’s corruption pressure is some
15 percentage points lower than that in Albania (45%).

Figure 1. Corruption pressure and involvement twice as high

in BiH than in Serbia*
BiH _48.2550
Albania _34044.8
Montenegro _31,035'4
Kosovo _313.;.2
North Macedonia _233 29.4
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M Pressure (have been asked for a bribe)

Involvement (have given a bribe)

* 2019; % of the population 18+ who have been asked to give and have
given a bribe/money/favour/gift

Source: SELDI CMS, 2019.

Box 1. CMS methodology

The CMS methodology ensures comparability of
data across countries and registers the actual level
and trends of corruption, as well as the public
attitudes, assessments and expectations in relation
to corruption. The major outputs of CMS are the
corruption indexes. They are based on surveys
included in the CMS and summarise the most
important aspects of corruption behaviour patterns.
The main indicators of the CMS describe corruption
as a social phenomenon using three groups of sub-
concepts - experience, attitudes, and perceptions.

Figure 2. Structure of CMS indexes
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For public institutions to be considered corruption-
free their corruption pressure needs to be below 5%
on SELDI’s evaluation scale. At this point, a virtuous
circle could kick in with public trust in institutions
increasing and providing sustained pressure for
further anticorruption efforts. In turn, this reduces the
incidents of corruption even further and empowers the
judiciary to focus on the highest-level cases and state
capture. The experience of the Visegrad countries,
Bulgaria, Croatia and Romania shows that lower
levels of corruption pressure are generally attainable
over a 5-10 years’ period but require concerted efforts
combining a strong external anchor and internal
champion of anticorruption. It is important to note that
such positive results only come on the back of sustained
economic growth and a continuous rise in incomes.
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Corruption dynamics 2014 - 2019

Corruption dynamics of the last two decades
demonstrate its alarming pervasiveness in the Western
Balkans. The progress achieved by the mid-2010s has
not been sustained since, and there has even been some
deterioration with respect to corruption pressure
between 2014 and 2019 (Figure 3).

Figure 3. Corruption pressure in the Western Balkans since

2001
48% 49%

TR -~ 37%
I I 3% g
2001 2002 2014 2016 2019

Source: SELDI Corruption Monitoring System, 2019.

SELDI CMS findings build upon the EU progress
reports and demonstrate empirically that corruption
pressure is on the rise in four of the six countries of
the region (Figure 4), with only a marginal decline in
Albania and North Macedonia. Higher expectations
in these countries of starting accession negotiations
might have contributed to the more positive results.
The backsliding in Montenegro and in particular in
Bosnia and Herzegovina demonstrate the fragility of
achieved progress. The higher corruption pressure
levels in Albania than in North Macedonia seem to
require further sustained efforts from Tirana and its EU
partners to justify the joint start of negotiations.

Figure 4. Corruption pressure by country
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Acceptability of corruption

The acceptability of corruption — whether certain
practices by public officials should be tolerated -
remains relatively high in the Western Balkans, with
Bosnia and Herzegovina, North Macedonia and
Kosovo displaying higher acceptability than the rest.
High levels of corruption pressure usually coincide
with higher levels of acceptability and vice versa.
Lower acceptability levels could also indicate citizens’
protest potential, as well as the existence of strong
public attitudes or movements for anticorruption and
good governance. The results correspond to the fairly
high protest potential, which in 2019 has been most
visible in Serbia, Montenegro and Albania but has been
present across the region. It should be noted, however,
that Bosnia and Herzegovina has declined dramatically
in both indicators since 2014.

Figure 5. The acceptability of corruption is on the decline,
except in BiH*
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Likelihood of corruption pressure

The higher moral constraints on the acceptability
of corruption seem to crumble when faced with
the reality of everyday life. The vast majority (82%)
of people in the region who believe corruption is
acceptable in principle expect to be asked for bribes;
even more importantly, more than half (62%) of those
who do not accept corruption as the norm still think
that they are likely to become victims of corruption
pressure. This indicates that citizens perceive bribery
as an everyday occurrence which is not likely to be
prosecuted. It is also an indication of people’s dormant
potential to tackle corruption. If more than two-thirds
of the population expect to be pressured into bribing
in their everyday interactions with public officials, it is
unlikely that they would provide credible deterrence
to corruption. However, if decisive anticorruption
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measures are undertaken at the institutional level to
limit administrative corruption, people would stop
perceiving it as inevitable and their natural resilience
(indicated by low acceptability) would lead to fast
improvement at the country level.

In this respect, the prevalence of expectations of
corruption pressure in Albania and North Macedonia
call for urgent focus and action. It seems that the
political instability and uncertainty in both countries
has trumped their government’s pledges to focus and
deal with high-level and administrative corruption.

Figure 6. The majority of people expect to be pressured into
bribing*
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Source: SELDI Corruption Monitoring System, 2019.

The way in which the general public in the Western
Balkans evaluates the feasibility of policy responses
to corruption is affected both by internal development
and by their countries’” European prospects. SELDI's
monitoring reveals a lack of hope that corruption could
be reduced substantially (Figure 7). Even in countries
with low acceptability, like Serbia and Montenegro
— both in EU negotiations, more than half of the
population (52%) does not believe that improvement is
possible. In addition, the share of citizens who distrust
their governments’ abilities to address corruption is on
the rise in all countries except Serbia and Kosovo. Most
notably, Albania, North Macedonia, and Bosnia and
Herzegovina add 2%, 6%, and 12% respectively to their
already large pools of anticorruption sceptics who have
lost any hope that a culture of democracy and rule of
law is feasible in their countries.

This calls for specific actions to engage local
communities in anticorruption, but also points to the
urgent need of external anchoring and support from the
EU, in particular in bringing about successful cases in
prosecuting higher-level corruption. Tackling corrupt
local oligarchs could provide a much-needed boost to
good governance in the region.

Figure 7. Perceptions of feasibility of policy responses to
corruption®
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State capture in the Western Balkans

The European Commission has repeatedly noted the
existence of state-capture risks in the Western Balkans,
“including links with organised crime and corruption
at all levels of government and administration, as
well as a strong entanglement of public and private
interests.”” In its regional anticorruption reports, SELDI
has provided clear and comprehensive evidence of the
existence of state capture mechanisms, particularly in
highly monopolised sectors, such as energy.*

o

European Commission, (2019), A credible enlargement perspective
for an enhanced EU enlargement with the Western Balkans.

¢  SELDI, (2016), Energy Governance and State Capture Risks in
Southeast Europe: Regional Assessment Report.



https://ec.europa.eu/neighbourhood-enlargement/sites/near/files/western_balkans_strategy_brochure.pdf
https://ec.europa.eu/neighbourhood-enlargement/sites/near/files/western_balkans_strategy_brochure.pdf
https://seldi.net/publications/publications/energy-governance-and-state-capture-risks-in-southeast-europe-regional-assessment-report/
https://seldi.net/publications/publications/energy-governance-and-state-capture-risks-in-southeast-europe-regional-assessment-report/
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Box 2. State Capture Assessment Diagnostics

A first step in tackling state capture is to make it tangible and explicit. To this end, the Center for the Study
of Democracy (CSD) piloted a comprehensive methodology for monitoring and exposing state-capture
vulnerabilities in the Western Balkans — the State Capture Assessment Diagnostics (SCAD).” SCAD is an
evidence-gathering mechanism that policy-makers need to utilise for two purposes:

° to detect the existence of state-capture practices in given economic sectors and regulatory/enforcement
institutions;

* to suggest policy adjustments which prevent the utilisation of institutions of public governance to private
ends.

SCAD is designed to measure both state-capture results/effects and the capture process itself. The measurement
is achieved through a series of quantitative indicators based on experts and government officials” assessments,
as well as composite governance indicators. The SCAD model includes two major components:

* business state-capture pressure, which is centred on monopolisation pressure at national, sectoral or
institutional level;

* state capture enablers, which encompasses institutional and environmental factors at national level.

SCADmodelsbusiness state-capture pressureatthenational level through indicators whichreflectmonopolisation
pressure and the ineffectiveness of antimonopoly laws. Monopolisation pressure reflects the share of the total
company turnover of a country concentrated in economic sectors deemed by experts to suffer from monopoly.
The ineffectiveness of antimonopoly laws indicator reflects the share of surveyed experts who believe that
existing antimonopoly laws across economic sectors help, rather than hinder, the formation of monopolistic,
oligopolistic or cartel structures in the country (a weighted average for all sectors is computed). At the sectoral
level, additional indicators are monitored: proxies for the privileged status of a given business entity, such as
whether it enjoys privileged access to public procurement; the presence of legislation or laws enhancing its
market position; its privileged legal status that may shield it from prosecution; or its receiving of preferential
treatment regarding state subsidies. Higher levels of business state-capture pressure generally demonstrate that
more economic sectors in a given country are vulnerable to state capture.

SCAD further monitors a number of state capture enablers, i.e., characteristics of social domains which affect
the system of governance by allowing or facilitating state capture. Enablers may be institutional (e.g., the
ineffectiveness of anticorruption policies, lack of integrity, lack of impartiality and selective enforcement biased
to private interests) or environmental (e.g., media, administrative and judiciary corruption).

Business state-capture pressure

The monopolisation pressure at national, sectoral Figure 8. State-capture pressure levels in the region are

or institutional level is at non-negligible levels in high*
Montenegro, North Macedonia, Serbia and Bosnia and 100
Herzegovina, approaches medium levels in Kosovo 90
and is alarmingly high in Albania. This calls for o
more thorough scrutiny of legislation, procurement 60
concentration and the work of specialised regulatory 50
bodies in critical sectors in all the Western Balkan ;‘2
countries, especially in Albania and Kosovo. fg l . .
: H B
Albania Kosovo BiH Serbia North  Montenegro
Macedonia
M Business state-capture pressure State capture enablers

* Business state-capture pressure is centred on monopolisation pressure
at national, sectoral or institutional level; State capture enablers include
institutional and environmental factors at national level.

Source: SELDI SCAD, 2020.

7 CSD, (2019), State Capture Assessment Diagnostics.



CSD, (2019), State Capture Assessment Diagnostics.
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The relatively high levels of business state-capture
pressure in the Western Balkans are driven by
two main elements: monopolisation pressure and
the ineffectiveness of antimonopoly laws. While
monopolisation pressure is the highest in Albania
and Kosovo, considerable levels are also recorded in
BiH, Serbia, North Macedonia, and Montenegro. In
North Macedonia, 12% of the total company turnover
for 2019° was concentrated in high monopolisation
pressure sectors — the highest percentage amongst the
six countries.

Figure 9. Monopolisation pressure*
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* Calculated as the share of the total turnover for the country of the
companies operating in sectors with high and medium monopolisation
pressure.

Source: SELDI SCAD, 2020.

Sectoral vulnerabilities

SCAD reveals that multiple economic sectors in the
region show symptoms which can potentially be
attributed to state capture. Energy, pharmaceuticals,
telecommunications, construction and other key
economic sectors in all these countries show signs of
monopolisation pressure potentially associated with
state capture. Sectors showing high vulnerability in
more than one country could become pathways to cross-
country state-capture scenarios. These may involve
internal actors, as in the infamous Agrokor case, or
external ones, such as state-owned or state-controlled
companies in the oil and gas energy sector.

Table1. Economic sectors with high or medium monopolisation in two or more countries
Assessed monopolisation Antimonopoly laws facilitate the formation of monopoly*
Albania | BiH | Kosovo Montenegro M:::lt;1Ma Serbia | Albania | BiH | Kosovo | Montenegro M;\i::l?nia Serbia
Civil engineering 12% 41% NA 25% 35% 30% 27% | 27% | NA 22% 34% 31%
ggﬁ‘g;‘;ﬁf’“ of 41% | 47% | NA 46% 26% 48% | 30% | NA 30% 26% | 35%
Electricity, gas,
steam and air
conditioning 42% | 38% 40% 43% 40%
supply
Gambling and o
betting activities 41% | 31% 33% 31% 25%
Programming
and broadcasting 25% | 19% 31% 46% 40%
activities
Telecommunica-
Wholesale of
pharmaceutical 40% | 49% 29% 46% 27%
goods
Wholesale of solid,
liquid and gaseous o 0
fuels and rolated 30% | 28% 20% 36% 33%
products
Wholesale of 0 9 9 o 0
tobacco products 32% | 45% 24% 26% 26%

* Share of experts opting for “Antimonopoly laws facilitate the formation of monopoly” when asked to estimate whether antimonopoly laws prevent, facilitate

or have no impact on the formation of monopolies

Source: SELDI SCAD, 2020.

8 Bureau Van Dyke, Orbis Corporate Database.
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Besides typically vulnerable sectors across the
region, there are some sectors which exhibit high or
medium monopolisation pressure in only one of the
countries. These include: air transport and extraction
of crude petroleum in Serbia; pharmacy retail’ in
BiH; manufacture of basic pharmaceutical products
and pharmaceutical preparations, non-specialised
wholesale trade, and retail sale of automotive fuel
in specialised stores in Albania; waste collection,
treatment and disposal activities; materials recovery in
North Macedonia.

Energy is one of the sectors with high state-capture
vulnerability across the region, due to its high levels
of concentration, lack of transparency and inefficient
corporate governance structure of state-owned
enterprises and lack of adequate regulatory oversight."
Inthis sector, the confluence of political meddling, poorly
managed state-owned enterprises and dependence
on foreign supply allows for widespread corruption
and abuse of public funds. It is also prone to external
pressure via foreign investments in supplies and transit
of gas and oil, as well as energy infrastructure projects.
The situation is further complicated by the high level of
energy dependence of the Western Balkans on external
actors, such as Russia. The sector is thus anatural starting
point of reforms, given the Western Balkan countries’
membership in the Energy Community, which can be a
critical pull factor. However, the achievement of lasting
liberalisation and democratisation of energy supply in
the region would require a much closer engagement
between the EU and local political elites, in order to
build capacity for independent regulation and strong
civic oversight.

Figure 10. Assessed share of monopolisation in the electricity
sector*

Bosniaiand
Herzegovina
61%

Mecedonia
74%,

* Electricity, gas, steam and air conditioning supply.

Source: SELDI SCAD, 2020.

°  The official name of the sector in English of NACE Rev.2 is
“Dispensing chemist in specialised stores”.

10 CSD, (2015), EU and NATO's role in tackling energy security and
state capture risks in Europe, Policy Brief No. 47.

Another sector with high monopolisation pressure
across the region is telecommunications. Telecom
infrastructures of the WB6 countries are heterogeneous
in both technical and technological terms, as well as in
their distribution arrangements. Among its sub-sectors,
the assessed monopolisation of programming and
broadcasting is a particularly sensitive issue in Serbia
— all national television frequencies are either directly
controlled by the government or owned by those with
close ties to the people in power. This contributes to the
frequent compromising of journalistic independence of
in the country."

Figure 11. Assessed share of monopolisation in the telecom
sector

Bosniaiand
Herzegovina

Source: SELDI SCAD, 2020.

The level of monopolisation in the pharmaceutical
sector across the WB6 is also high. This is particularly
worrying in the wake and the immediate aftermath
of the Covid-19 crisis. The pharmaceuticals market
in the Western Balkans faces a number of challenges,
such as a lack of enforcement of rules and standards,
limited access to drugs for low-income populations,
and conflicts of interest between public health and
industry objectives. It is not surprising that such an
environment allows for public procurement practices
that disproportionately favour local wholesalers or
dominant pharmacy chains. One of the consequences
of such lax regulatory practices is the noticeably higher
price of pharmaceuticals compared to the rest of
Europe. Moreover, the lack of a comprehensive system
to assess domestic procurement practices benefits the
wholesalers who already dominate the market and
are able to pass the extra cost to the consumer. These
wholesalers are able to win lucrative government
contracts due to their privileged access to decision-
makers.

1 Gimig, J. (January 31, 2019), “Rise in Attacks on Journalists in Serbia

Prompts Concerns for Press Freedom,” Euractiv.



https://csd.bg/fileadmin/user_upload/publications_library/files/22352.pdf
https://csd.bg/fileadmin/user_upload/publications_library/files/22352.pdf
https://www.euractiv.com/section/enlargement/news/rise-in-attacks-on-journalists-in-serbia-prompts-concerns-for-press-freedom/
https://www.euractiv.com/section/enlargement/news/rise-in-attacks-on-journalists-in-serbia-prompts-concerns-for-press-freedom/
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Figure 12. Assessed share of monopolisation in the
pharmaceutical sector

Mecedonia
53%,

Source: SELDI SCAD, 2020.

The deficient regulatory practices in the pharmaceutical
sector were reflected in a not so recent but emblematic
corruption case, which revealed some of the practices
feared to be widespread in the sector. In the Pfizer/
Wyeth subsidiary case, company representatives
allegedly paid millions of dollars in bribes to secure drug
markets in Eastern Europe, including those of Bulgaria,
Croatia and Serbia. Employees of the pharmaceutical
group working in subsidiaries in East European
countries, including in the Western Balkans, paid bribes
to doctors to increase sales. These kickbacks were made
to influence purchase approvals and facilitate customs
clearance.”

Institutional enablers of state capture

Albania and Serbia rank worst across all six countries by
most of the factors enabling state capture (ineffectiveness
of anticorruption policies, lack of integrity, lack of
impartiality and selective enforcement biased to private
interests), especially on its critical proxy: private interest
bias.” Ineffective anticorruption policies at the level of
public organisations are a problem in all these countries.
These results can be better understood in the context

12 Reuters (August 7, 2012), Pfizer settles foreign bribery case with LS.
government; Courrrier des Balkans (2012), Corruption : Le Groupe

Pharmaceutique Pfizer « Arrosait » Largement En Europe Orientale Et
Dans Les Balkans.

Private interest bias is the indicator assesses directly the risk

of state capture. The score is the percentage of experts who
reckon, for a given public organisation, that the “control and
the imposing of sanctions are done selectively, and the choice
of whom to control or sanction follows private interests”.

This indicator addresses one of the strongest state capture
mechanisms: the use of public organisations not only to benefit
certain private parties (which can easily be interpreted in the
terms of classical corruption scenarios) but also as a tool or
weapon against the competitors of the captor.

of SELDI's CMS results," which show that the public
doubts the effectiveness of anticorruption reforms.
Even though high-level corruption cases dominate the
media, the everyday experience with corruption of
ordinary people is determined by interactions with low
level public officials at the institutional level.

Figure 13. Institutional enablers of state capture
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Source: SELDI SCAD, 2020.

Anticorruptionpoliciesare deemed especially ineffective
in construction-related public institutions in Albania
and North Macedonia, in labour inspectorates in BiH,
North Macedonia and Serbia, in media-related public
organisations in Kosovo and Serbia, and in mobility
and transport and agriculture-related authorities in
Albania. Energy, customs, tax authorities, privatisation,
healthcare and pharmaceuticals, procurement, and
local governance are also among the areas that highlight
the high ineffectiveness of anticorruption policies in
multiple Western Balkan countries.

14 SELDI (2019), Corruption in the Western Balkans: Trends and Policy
Options, Policy Brief No.9.
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https://www.reuters.com/article/pfizer-settlement-idCNL2E8J72TS20120807
https://www.reuters.com/article/pfizer-settlement-idCNL2E8J72TS20120807
https://www.courrierdesbalkans.fr/corruption-le-groupe-pharmaceutique-pfyzer-arrosait-largement-en-europe-orientale-et-dans-les-balkans
https://www.courrierdesbalkans.fr/corruption-le-groupe-pharmaceutique-pfyzer-arrosait-largement-en-europe-orientale-et-dans-les-balkans
https://www.courrierdesbalkans.fr/corruption-le-groupe-pharmaceutique-pfyzer-arrosait-largement-en-europe-orientale-et-dans-les-balkans
https://seldi.net/publications/policy-briefs/seldi-policy-brief-9-corruption-in-the-western-balkans-trends-and-policy-options/
https://seldi.net/publications/policy-briefs/seldi-policy-brief-9-corruption-in-the-western-balkans-trends-and-policy-options/
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Table 2. Private interest bias by organisation

- ] c ] North
Organisation type Serbia Albania BiH Kosovo Montenegro Macedonia
Agriculture-related 67% 51% 51% 24%
Anticorruption, or.gamsed crime 44% 56% 67% 30% 49%
and money laundering
Construction-related bodies 27% 38% 40% 10%
Customs 58% 23% 29% 36%
Energy sector regulation and 35% 20% 25% 29%
control
Environmental regulation and 25% 50% 20% 20%
control
Fiscal policies, regulation and 38% 67%
control
Labour' conditions contrql ) and 89% 29% 33% 44%
regulation; Employment policies
Local government 58% 33% 21% 32% 39%
Media-related bodies 56% 57% 33%
Mining and mineral resources 75%

Mobility and transport 50% 21%

Pharmacy and health related o o

control and regulatory bodies 0 £t

Prlvatlsatlot} an.d post-privatisation 25% 44% 20% 37%

control, restitution

Procurement 33% 37% 31% 27% 50%
Social N and health insurance 39% 27% 20% 3%
authorities

Tax and audit authorities 52% 55% 28% 39% 37%

Source: SELDI SCAD, 2020.

Private interest bias indicates actual state capture-like
behaviour of public organisations which are not merely
ineffective or inactive, but also benefit specific private
interests. It is especially concerning that four of the
six countries (Serbia, Albania, BiH and Montenegro)
have high private interest bias scores in the area of
anticorruption, organised crime and money laundering
prevention. Half of the experts (two-thirds in the case
of BiH) assess organisations with such responsibilities
to be pursuing private agendas rather than the public
good. This means that rather than keep setting up
new commissions, agencies or departments tasked
with tackling a specific issue (more often publicity
stunts than actual solutions for endemic problems),
governments should focus on building strong and
effective anticorruption protocols within existing public
organisations."

15 State-of-the-art instruments can facilitate such reforms.

One example is CSD’s Monitoring Anti-Corruption Policy
Implementation (MACPI) toolkit which has been used with great
success in various types of public organisations in multiple
European countries, including several Western Balkan ones.



https://csd.bg/publications/publication/monitoring-anti-corruption-in-europe-bridging-policy-evaluation-and-corruption-measurement/
https://csd.bg/publications/publication/monitoring-anti-corruption-in-europe-bridging-policy-evaluation-and-corruption-measurement/

THE REGULATORY
ENVIRONMENT

n the range of anticorruption tools, the Western

Balkan countries have achieved most progress in

the development of their statutory laws. Overall,

they have adopted the international anticorruption
standards in their national legislations, including
provisions about the bulk of the mandatory corruption
offences under UNCAC, as well as about some non-
mandatory.

Not only was a broad spectrum of laws adopted or
changed but the changes were numerous. This gave a
certain dynamism to the development of the regulatory
regimes, which in turn created an appearance of progress.
While a certain volatility of the legal environment for
anticorruption can be expected — corruption responds to
pressure by changing form and moving to other social
loci instead of disappearing — the regulatory activism
in the Western Balkans was not the result of a feedback
mechanism for the effectiveness of policies. It was rather a
response to growing demand for integrity in governance
coming from the domestic public and international
partners. The task now for the national governments is
to keep up with the shifting manifestations and forms
of corruption while maintaining regulatory stability and
avoiding overwhelming the judiciary with rapid changes
of the applicable laws.

The strategic framework

Wheninitially introduced, the specialised anticorruption
laws and strategies were intended as an indication to
the national public and international partners that
governments took the problem of corruption very
seriously and were determined to take extraordinary
measures against it. The overarching strategies were
warranted by the scale of the problem that needed
rolling back and therefore the range of regulations that
had to be changed or created. All of these measures
aimed to disrupt the informal channels of influence
over government decisions. While they may have had
some limited success in doing so, they also interfered
— by their very design — with already established
constitutional arrangements, presenting governments
with a dilemma.

The reason behind the dilemma was that corruption is a
concept of policy, even of politics, but its manifestations
— and therefore the tools for its counteracting — are too
multifaceted and (in the case of the Western Balkans)
too diffused throughout social domains to be submitted
to the authority of a single body or piece of legislation.
The way out was to design overarching strategies
integrating all the aspects of an anticorruption agenda.

The common elements in the national strategies and
action plans in the Western Balkans included raising
awareness, prevention and repression of corruption.
Such strategic documents in the fight against corruption
have been adopted in North Macedonia,'® BiH, Albania"”
and Kosovo along with their action plans.

The constitutional complexity of BiH provides that
the state-level strategy (dating back to 2015) serves as
basis for the anticorruption strategies of lower levels
entities.”® Serbia and Montenegro have not adopted
new anti-corruption strategies or action plans, since the
previous ones expired, respectively in 2018 and 2014.
In addition to the main strategies against corruption
North Macedonia, Serbia and Albania have adopted
other strategic documents in the area of justice
and public administration reform. The existence of
anticorruption agencies is regulated by law in Kosovo,
North Macedonia, Serbia, and Montenegro. Albania
does not have a special regulation for the agency but
this role is exercised by the Anti-Corruption Task Force
established in 2018."

Legislative developments

During the last three years, the main changes in the
legislation of the Western Balkan countries—both entirely
new laws and changes to existing ones — have been
focused on preventing conflicts of interest, protection
of whistle-blowers, requirements for the submission
of asset declarations by public officials, establishment
of new anticorruption-related institutions, enhancing
institutional coordination, as well as other issues of
importance for the prevention of corruption.

16" Both North Macedonian strategic documents — the outgoing

Strategy 2016-2019 and upcoming Strategy 2020-2024 — are
designed in coordination with the country’s strategic goals in the
fight against corruption, development and reform processes.
7" The new Action Plan Against Corruption 2020-2023 was
approved and the duration of the anticorruption strategy was
changed from 2015-2020 into 2015-2023, by DCM No. 516 dated

July 1, 2020.

Brcko District has no anticorruption strategy. All cantons have
their strategies except Sarajevo Canton and Bosnia-Podrinje
Canton, while Sarajevo Canton has adopted just one action plan.
Bosnia-Podrinje and the West Herzegovina Canton still have not
adopted one.

18

19 Gince 2018, the unit has been under the authority of the executive

(Minister of Justice). More recently Albania has introduced
specialised prosecution and court units to deal with corruption
and organised crime cases.


http://www.drejtesia.gov.al/wp-content/uploads/2020/07/VKM-Nr.-516-01.07.2020.pdf
http://www.drejtesia.gov.al/wp-content/uploads/2020/07/VKM-Nr.-516-01.07.2020.pdf
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Table 3:  Status of key anticorruption regulations
Country/ regulation North Macedonia Albania Montenegro
Spe‘cmllsed. Yes No Yes
anticorruption law
Provisions in the S
. Provisions in the
q q Law on Prevention of 5
Conflict of interest . . Law Law on Prevention
Corruption and Conflict A
of Corruption
of Interest
Yes, regulated in the Yes, regulated
Anticorruption Law on Prevention of No in the Law on
Agency Corruption and Conflict Prevention of
of Interest” Corruption
P.OthE.II Party Law Law Law
Financing
Lobbying Law No Law
Provisions in the
Whistle-blower Law Law Law on Prevention
of Corruption
Free Access to Law Law Law

Information

Serbia

Yes

Law

Yes, regulated
in a special
law

Law

Law

Law

Law

BiH Kosovo
Provisions in the Law
on the Agency for Yes
Prevention of Corruption

Law Law
Yes, regulated in a A L#Td
special law in a special

P law
Law Law

No Law

Law Law

Law? Law

Small advancements have been made with regard to
clientelism and nepotism. BiH has also addressed
clientelism, nepotism and trade in influence in its Criminal
Code. In Kosovo, the specialised anticorruption law does
not cover clientelism and nepotism, which are regulated
in the new Criminal Code, adopted in early 2019. Albania
also does not have regulation for nepotism and clientelism.

Box 3. The “envelope affair”in Montenegro

This case broke in January 2019 in a video showing
Slavoljub “Migo” Stijepovic, then Mayor of Podgorica,
senior official in the Democratic Party of Socialists
(DPS) and later adviser to the President, receiving
€97,500 from businessman Dusko Knezevic, chairman
of the Montenegro-based Atlas group. Formerly close to
power, Knezevic claimed to have indirectly made this
donation to Milo Djukanovic’s party (the DPS) through
Migo Stijepovic.” It has raised questions about whether
the party has hidden sources of funds that have helped
it hold on to power for the past three decades. Dusko
Knezevic said the donation was made to fund an election
campaign, relying on the purchase of votes before the 2016
legislative elections. Prosecutors accused him of money
laundering and the Anti-Corruption Agency launched a
misdemeanour procedure against the DPS, although its
decision on concluding the procedure has not been made
public for almost a year. Knezevic told the media that he
has given money to the party for the last 25 years.”

There is legislation at the state and entity level, but only partly in
line with international and European standards.

21 TInstitut Alternativa (April 22, 2019), Blog: One Hundred Days of
the ‘Envelope Affair’.

22 Biscevic, T. (February 2, 2019), “Montenegrins demand end to corrupt
regime,” OCCRP; Samir Kajosevic, S. (January 25, 2019). “’Envelope’

Affair Raises Suspicion over Montenegrin Party Funds.” BIRN.

A number of policies have been undertaken in recent
years to address conflict of interest as a means of
combating corruption and strengthening the integrity
of government institutions in the region. The legal
framework in this area has been amended during the
last three years in North Macedonia (2019), Albania
(2018) and Kosovo (2018) to cover conflicts of interest in
the exercise of public office, public officials” reporting
of their assets, and the development of online asset
declaration systems. In the case of North Macedonia,
the prevention of conflict of interest and the prevention
of corruption are joined into a single legal act. In Albania
an online system for asset declaration by senior officials
was established, which makes face-to-face contact
between the officials processing asset declarations and
the civil servants submitting them unnecessary. There
is a legal framework for conflict of interest in BiH at
state and entity levels but it is weak as regards both the
rules and the way they are enforced.

As regards the regulation of lobbying, the current
law in North Macedonia has been in place for more
than 10 years without any real implementation. The
process of drafting a new law started in 2019 but after
several reactions from civil society the process has been
postponed. No legal amendments have been introduced
in Montenegro, despite the poor implementation of
the current law. In Serbia, lobbying regulation was
introduced in 2019. Although the Anticorruption
Agency is the primary institution responsible for the
implementation of this law it has no obligation to
publish lobbying reports. Albania has an electronic
database for registering of lobbyists, but no actual
regulation of lobbing. This practice is not regulated at
all in BiH and Kosovo.
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In the last three years, North Macedonia, Kosovo, Serbia,
and Montenegro made amendments to laws on the
financing of political parties and campaign finance.
Legal changes in Kosovo and North Macedonia concern
increased transparency of the ways of financing and in
the amount of public funds received by political parties.
In Serbia, ahead of the 2020 parliamentary elections, the
government amended the laws on the Anticorruption
Agency, on public enterprises and on the financing of
political activities in order to strengthen the separation
of government and party functions, prevent the use
of public assets in election campaigns, and establish
the deadline within which the Anticorruption Agency
needs to rule on possible violations of the law. In BiH,
the legal standards in this area are in need of alignment
with international standards, particularly following
recommendations by the Group of States Against
Corruption (GRECO). As regards campaign financing,
in North Macedonia the Electoral Code has been
amended thirteen times in the last three years in order to
further implement GRECO and EU recommendations.
In terms of enforcement, the audit of political parties’
financial statements is carried out by the supreme audit
authorities, the electoral commissions (Albania) or the
specialised anticorruption agencies (North Macedonia,
Montenegro, Serbia); in the latter case, the agency
can request the national audit institution to audit the
reports submitted by political parties.

All Western Balkan countries have adopted legislation
on whistle-blowing and whistle-blower protection.
Kosovo had an old law on whistle-blowers (the wording
in the old law was “informants”), but it did not meet
the legal requirements for whistle-blower protection,
so after many delays and pressure from the EU and
CSOs, the new law was finally adopted. In Serbia and
Montenegro,” although the adoption of such a law was
expected to increase the overall number of reporting
of instances of corruption, this has not happened and
as a result the regulation has not been fully effective.
Overall, in the Western Balkans these regulations are
in the early stages of implementation and therefore the
public’s knowledge and the confidence in the laws are
low. In terms of public attitudes, there is still a stigma
attached to whistle-blowing and the enforcement
institutions need to work on raising awareness and
promoting safe reporting.

Legal amendments have also taken place to extend
the scope of anticorruption provisions in the criminal
legislation. These consist in increasing the number of
incriminated offenses, increasing the speed of procedures,
and facilitating access to justice. North Macedonia, for
example, incriminated trading in influence, abuse of

Montenegro does not have a separate law on whistle-blowing
but only a chapter in the Law for the Prevention of Corruption.

public office, bribery in the private sector, bribery by
foreign nationals, etc. In Albania, the Criminal Code,
the Criminal Procedure Code and the Civil Code were
amended to bring more efficiency and faster procedures,
shortening the duration and number of civil proceedings
cases. In Serbia, pursuant to the ratification of UNCAGC, it
is necessary to make amendments to the Criminal Code
to include the offence of illegal enrichment.

Box 4. The case of the ARMO refiner in Albania

Prime Minister Edi Rama is alleged by the opposition
to have de facto given €50 million to the ARMO oil
refiner’s owner through unpaid due taxes. In reality,
it turned out that this money allegedly was collected
by the Prime Minister himself, with the refinery
just being used as a fagade.” This money would
have paid the wages of Albanian oil workers, who
protested for not receiving their November 2017
salaries. In that year, refineries of the ARMO’s group
(Ballsh and Fier) did not work for several weeks, and
companies did not pay social security contributions
for almost a year, not to mention disrespect for other
workers’ rights, such as overtime pay.” In 2019, the
tax authorities revealed a list of the biggest debtors,
at the top of which appeared to be oil refinery ARMO,
owing an amount of €67.7 million. In fact, the oil
processing refinery of ARMO has constantly been
subjected to mismanagement linked to lax public
oversight since it was privatised in 2008. The refinery
has been rented out by a mysterious company,
Trading Petrol and Drilling, not paying its tax dues
and finally being abandoned by that company.*

An important element of a system of governance that
prevents state capture is antimonopoly legislation.
SELDI's State Capture Diagnostics provides an
assessment of the (in)effectiveness of antimonopoly
laws — together with another measurable indicator,
monopolisation pressure, it allows for an evaluation of
the overall business state capture in a country. Ineffective
laws allow special interests to exercise monopolisation
pressure across countries and economic sectors.

2 European Affairs (January 24, 2018). “ARMO as an example of Edi

Rama’s corruption.”

% Environment South East Europe (February 04, 2018). “State of the
Albanian refineries: debt, corruption and bankruptcy.”

%0 Tirana Times (October 14, 2019). “Back taxes reach amount of 880
million euros with oil refinery company A.R.M.O dominating.”
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Figure 14. Fines imposed by the North Macedonian
Commission for the Protection of Competition*
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* Fines for prohibited contracts, decisions and harmonised behaviour
between companies.

Source: North Macedonian Commission for the Protection of Competition (2015-

2019), Annual Reports.

SELDI's SCAD shows that Albania has the least
effective antimonopoly laws among the countries
under review (52 out of 100%), followed by Kosovo
(26), BiH (24), Serbia (22), North Macedonia (20) and
Montenegro (19) (Figure 15). It is typical for economies
in transition, such as those in the Western Balkans, to
have strong regulatory and economic barriers to market
entry. The legal framework regulating the barriers of
entry, such as licensing restrictions, trade rules or
various administrative requirements is often skewed in
favour of privileged actors, which helps them develop
and sustain monopoly power. Ineffective antitrust laws
or their weak implementation then contributes to the
entrenchment of monopolies. The regulatory quality of
the region thus remains relatively low in comparison
to EU countries.”® The vetting of concentrations of
stock trading companies for antimonopoly purposes
is mostly formal. Although competition authorities
do carry out reviews and investigations of companies,
typically there are no conclusions for specific cases and
the market continues to be dominated by companies
associated with political power.

27 A score of 0 corresponds to perfect effectiveness, while 100

indicates complete ineffectiveness.

28 Buccirossi P., Ciari L. (2018), “Western Balkans and the Design of
Effective Competition Law: The Role of Economic, Institutional
and Cultural Characteristics.” In: Begovi¢ B., Popovi¢ D. (eds)
Competition Authorities in South Eastern Europe (Springer), pp.
7-41.

Figure 15. Ineffectiveness of antimonopoly laws
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Source: SELDI SCAD, 2020.

During the last three years, in the Western Balkan
countries the laws on public procurement have been
revised frequently. This is indicative of a certain level
of regulatory uncertainty and the fact that policies have
been trying to keep up with various malpractices. The
purpose for these legal amendments was to increase
the independence of oversight institutions, increase
prudence, strengthen punitive measures, and increase
impartiality in decision making.

Given the still tenuous but increasingly prospective
linkage which the European Union seeks to establish
between the protection of its financial interests and
respect of the rule of law in individual countries,
public procurement can be expected to feature more
prominently in this agenda in the future. In the Western
Balkans public procurement is an area of heightened
corruption risk as it is used not only to procure goods
and services for the public benefit but often to transfer
public funds into private pockets. It is all the more
appropriate, then, that procurement is now considered
partof the so-called fundamentals —areas of negotiations
with the candidate countries which will receive special
attention (to be “opened first and closed last”).

SELDI's assessment of public procurement in the
Western Balkan countries reveals that it is particularly

adversely affected by the following vulnerabilities:

e The terms of the procurement tenders are often
designed to favour specific bidders.

e There is poor oversight and enforcement of contract
terms.

e There is very high percentage of direct contracts
(concluded through a negotiating procedure).

* There is a large number of tenders with only one
bidder.

* There is a large share of contracts concluded as
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a result of a negotiated procedure without prior
announcement of the contract notice.

* Compliance with public-private  partnership
procedures is poorly monitored.

* The administrative capacities for enforcement are
insufficient.

* Frequent regulatory amendments create confusion
for contractors and bidders.

* There is continued use of lowest price as the main
criterion in tenders, even the law allows to use best
value offer.

Overall, there is very low level of competition in
public tenders — the number of bidders, which is a key
indicator of competition in the process, is decreasing.
This is the result of a number of factors, including
complicated formal requirements for participation,
lack of trust by private business in the fairness of the
procedures and the fact that there are few potential
providers on the market.

The integrity of public procurement is also compromised
through faulty law-making. In Montenegro, for
example, the applicable law was rushed through
as a “temporary solution”, which then existed until
2019, only to be amended in a similarly truncated
procedure with no public discussion. The integrity of
the enforcement is then weakened by compromising
the independence of the oversight institutions. In the
case of Montenegro, the 2019 legislative changes turned
the Public Procurement Office of Montenegro - a
public authority which should be independent — into a
department of the Ministry of Finance, thus making it
susceptible to political intervention.”

A problem specific to BiH, due to its complex
administrative and territorial setup, is the
extremely complicated concessions system. There are
14 concessions laws and 14 concessions commissions
at the state, entity, canton and Brcko levels.
Enforcement is dispersed among many line ministries,
commissions, tax institutions, and therefore a suitable
ground for various machinations and corruption
pressure.

2 Cuckié, N. (March 20, 2020),_“Reforming public procurement crucial
for fighting corruption in the Western Balkans,” EWB.
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ANTICORRUPTION IN

PRACTICE: THE EXECUTIVE
AND THE LEGISLATURE

Specialised anticorruption institutions

The establishment of executive institutions with
exclusive anticorruption competences faced the
same conundrums as specialised laws and strategies,
described in the previous chapter — they had to either fit
within the existing checks and balances of the branches
of power or disrupt them. The specific dilemma for
anticorruption agencies was that too few powers
would render them wuseless, which would further
increase public distrust of government; too many, and
they risked becoming tools for partisan political goals.

The Western Balkan countries have resolved these
dilemmas in different ways. At one end, there are
Kosovo and Albania. There is just an eight-person
Office of Good Governance within the Office of
the Prime Minister of Kosovo, which monitors the
drafting and implementation of strategic documents
against corruption, oversees anticorruption policies
in the executive branch. In Albania, the Ministry of
Justice performs the function of National Coordinator
against Corruption, having a key role in the drafting,
implementation and monitoring of the anticorruption
strategy and action plan.

The arrangements in the other countries are more
elaborate. In Serbia, there is the Anti-Corruption
Agency, with a fairly broad remit (monitoring and
policy making, conflict of interest resolution, initiating
changes and adoption of regulations in the field of
anti-corruption, coordinating other anticorruption
bodies, etc.); there is also an Anti-Corruption Council,
an expert advisory body of the government. According
to the European Commission, “operational steps have
been taken to strengthen the mandate and to ensure the
independence of the Anti-Corruption Agency, as well
as to enhance its capacities with a view to implementing
the law on the prevention of corruption upon its entry
into force in September 2020.”%

The Montenegrin Agency for the Prevention of
Corruption has a similarly broad mandate — the
implementation of measures for prevention of conflict
of interest, collecting and checking the reports on assets
and income of public officials, receiving and acting upon
whistle-blower reports, protecting whistle-blowers, the
enforcement of the law on financing of political parties,
election campaigns and lobbying.

In BiH, due to its’ complex set-up, there are
14 anticorruption bodies at all levels of government

30" European Commission (2020), Serbia 2020 Report, p. 5.

and all of them are established by formal decision
of the governments or parliaments and have their
own jurisdictions.’’ At state level, the Agency for the
Prevention of Corruption and Coordination of the
Fight against Corruption, reporting to parliament, is
responsible for prevention, education and coordination
of anticorruption activities, including the analysis
of corruption trends, development of anticorruption
policies and monitoring of their implementation.

North Macedonia’s State Commission for Prevention
of Corruption has a more robust enforcement mandate:
it initiates proceeding before competent bodies for
dismissal, deployment, replacement or application of
other liability measures, and brings criminal charges
against elected and appointed officials and authorised
officers at public administration bodies. The 2019
changes in its legal framework resulted in an increased
number of ex-officio cases initiated, as well as those
initiated upon public request — a significant change on
what the commission was known for in the previous
period. The European Commission notes that the
“State Commission for Prevention of Corruption has
been particularly pro-active in preventing corruption
and opened a high number of cases, including those
involving high-level officials from across the political
spectrum.”*

Parliamentary oversight is an important guarantee
of the independence of anticorruption agencies
in the executive branch. BiH has a specialised
parliamentary commission monitoring of the work of
the anticorruption agency. It initiates the procedure of
appointment and dismissal of the director and deputy
director of the agency, and reviews the agency’s
activity reports and financial statements. Under a
similar arrangement in Montenegro, the parliamentary
anticorruption committee oversees the work of the
anticorruption agency and nominates members of the
agency’s council. The committee also discusses the
agency’s annual performance report before it comes to
the plenary discussion.

1 It has been moved from under the jurisdiction of one institution

to another — for the period 2015-2017, the Minister of State for
Local Affairs was responsible for implementation of the Anti-
Corruption Strategy and currently the Minister of Justice is in
charge.

%2 European Commission (2020), North Macedonia 2020 Report, p. 5.
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Prevention of legislative capture and
corruption in party funding

Legal regulations against legislative capture in the
Western Balkan countries still do not provide an
adequate protection from undue influence by special
interests in the adoption of laws.

In Serbia, the Anti-Corruption Agency (ACAS) will
have a new role as the primary institution for the
implementation of the law on lobbying members of
parliament, employees in executive branch, institutions
of local self-governance, state owned enterprises
and other public institutions. Yet ACAS is not under

In BiH, the legislative process is still not sufficiently
public. There are no public hearings or proper
involvement of stakeholders, and there is hidden
influence on decision-making (lobbying). The frequent
use of urgent procedures makes the capture of the
legislative process in many situations easier. There is a
law regulating the financing of political parties, but there
have been several complaints on its implementation
and provisions, mostly in terms of oversight, control
and sanctions.’® Political parties are not obligated to
record revenues of up to 100 convertible marks (~€50),
which contributes to the creation of black funds to
finance hidden campaign costs not shown in the official
financial statements. Political parties operate multiple

obligation to publish lobbying reports.*

Table 4. Anticorruption in parliament

Count Ethical  Anticorruption
ry code committee

Serbia X X
BiH v x
Albania v X
Kosovo X X
Montenegro v X
North
Macedonia v x

transaction accounts in banks and cash, which prevents
adequate monitoring of money and control. Not all
contributions are included in the official accounts too,
such as from party affiliates who are employed in the
public sector, which is also a way of abusing public
money, especially from public companies.?”

Note

Although an ethical code was first drafted almost ten years ago, it is still
not adopted. The Committee on Administrative, Budgetary, Mandate
and Immunity Issues according to the Rules of Procedures of the National
Assembly has authorities to tackle conflict of interest and it is authorised
to ,adopt general and individual acts regulating issues of status and the
material position, rights and duties of MPs.

A specific article on anticorruption and several on conflict of interest in the
Code of Conduct passed in 2015 for the state parliament.

The code of ethics and a handbook on conduct in parliament include existing
legal provisions providing guidance to MPs on legal and ethical issues,
and measures for the registration and disclosure of finances, gifts, lobbying
contacts, and conflicts of interest.

No specific rules for MPs.

Welcoming the adoption of a Code of Ethics, GRECO encouraged “the
authorities to implement effectively the procedure for complaining and
initiating proceedings against the violation of this Code by parliamentarians.”
34

The parliament of North Macedonia committed to increase its transparency
under the Open Government Partnership initiative, but these commitments
are yet to be put in practice. According to GRECO, the Code of Ethics “does
not prescribe specific conduct for various situations of conflicts of interest and
interactions with lobbyists,” pointing out that the imposition of sanctions for
breaches is at the discretion of the supervisory body and their dissuasiveness
questionable.®

3 Poki¢, K. et al. (March 2019) , PreEUgovor ALARM: Izvestaj o
napretku Srbije u poglavljima 23 i 24, p.34.

34

GRECO (February 2020), Fourth Evaluation Round, Corruption

prevention in respect of members of parliament, judges and

prosecutors, Second Compliance Report Montenegro, p.7.

%5 GRECO (October 2020), Fourth Evaluation Round, Prevention

of corruption in respect of members of parliament, judges and
prosecutors, Interim Compliance Report North Macedonia, p.15.

% Transparency International BiH, Finansiranje politickih stranaka i
kampanja.

37 POD LUPOM, Transparentnost Finansiranja Politickih Stranaka U
BiH.
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Lobbying is not regulated by a specific law in Kosovo.
Legislation concerning the transparency of the
legislative process and citizen participation in decision-
making and policy-making are difficult to implement
in practice, even though the legal framework provides
all the necessary legal reasons to be implemented.
As for the financing of political entities, in June 2019,
after much criticism from civil society and part of the
opposition of a proposed amendment to the draft
law — mostly related to the concealment of sponsors
and donors of political parties and the right given to
political parties to delete the names of these donors —
the government of Kosovo withdrew the amendment.

The legislative developments in Montenegro on the
financing of political parties and election campaigns
introduced in December 2019, can be expected to increase
the integrity in this area, although it is early to properly
account for all effects. The timeframe for reporting on
budgetary spending and social aid has been halved; the
allocation of aid from the budgetary reserve is forbidden
both on the local and central level during the entire
electoral year; legal entities founded and partially or
majority owned by the state or local self-governments are
prohibited from writing off debts to citizens, including
bills for electricity, water and all types of public services
in the period starting the day the elections are announced
until one month after the elections.

In 2019, a draft proposal for a new Law on Lobbying
was submitted in the North Macedonian parliament.
The existing legislation had been made dysfunctional
because the Constitutional Court annulled a provision
in the law requiring the use of registered lobbyists for all
interested parties because it was not clearly defined and
possible abuse could happen. Among other things, the
annulment of the provision protected the right of civic
organisations to advocate and influence legislation. The
draft law, however, again did not discriminate between
different actors in the private sector, inflicting an undue
burden on civic organisations to register as, or hire,
lobbyists. The process of adopting the draft law was
stopped and returned to the Ministry of Justice.

Access to information

The availability and ease of access to information
about the functioning of government agencies are key
indicators of management capacity and transparency —
themselves indicative of the level of integrity of the civil
service.

Although all Western Balkan countries have some form
of freedom of information provisions, the institutional
setup for implementation of the legislation and

protection of the right of access to information varies
significantly. In Bosnia and Herzegovina some weak
powers in this regard are granted to the Ombudsperson.
In July 2019, an Information and Privacy Agency was
established in Kosovo. However, the process of electing
its commissioner was opposed by civil society due to a
lack of qualified candidates for parliament to vote on.*®

In Albania, Montenegro and Serbia, such institutions
are in charge of both data protection and freedom of
information, with independent commissioners in Albania
and Serbia and an agency in Montenegro all answerable
to parliament. In North Macedonia, there is an Agency
for the Protection of the Right to Free Access to Public
Information, answerable to parliament, which replaced
the collegiate commission under new legislation.

In Serbia, a draft law® published by the Ministry for
Public Administration and Local Self Governments does
not aim to overcome existing problems — decreasing
transparency and restrictions on the right to free access
to information, neither in terms of procedures and
scope of implementation, nor in terms of strengthening
institutional capacities for protecting this right. Quite
the opposite, it envisages solutions which aim to exclude
public companies from this law, as well as the possibility
of the first instance public authorities to file administrative
lawsuits against decisions of the commissioner for
information of public importance and personal data
protection, whose task is to control their work.

The situation is similar in Montenegro. A proposal
for a new access to information law envisages serious
limitations to the right of free access to information.
“Abuse of the right” to access information is
introduced as a basis for rejecting a request, while
general and imprecise formulation allows these
provisions to be applied arbitrarily in almost every case.
The draft law allows information to be classified — for
example, absolute restrictions on access to information
in the intelligence and security sector are introduced,
as well as information exchanged in cooperation with
international organisations or other countries. It also
envisages that the basis for withholding information
may be introduced by other laws, which means that the
list of exceptions is unlimited. Bearing in mind the fact
that the free access to information represents the main
tool for the civil society’s work, it is safe to say that this
law, if adopted in its current content, will continue to
increase the worrying trends of shrinking the space for
civil society.

38 Lévizja FOL. LAJME. ‘Té anulohet pérzgjedhja e komisionerit pér
informim dhe privatési.’

% The procedure started at the beginning of 2018 and should have

been finished at the end 2019 but is still in a drafting stage as of
October 2020.
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National audit institutions

The weakness of mechanisms for ensuring the
implementation of the recommendations and
remedying of the problems identified in state audit
reports is an issue in all of the countries of the region.
This includes both the measures taken by the audit
institutions themselves, as well as the missing follow-up
from other institutions in charge of financial oversight,
primarily parliaments who use the outputs of audit
institutions sparingly and without in-depth monitoring
of implementation of recommendations.

The productivity of audit institutions varies among
countries, ranging from obligatory audit of all institutions
each year (such as in BiH) that leads to repetitive and
low-quality reports, to just a few reports produced per
year, with some entities being audited once per decade
or not at all (such as in Montenegro). In most of the
countries (except North Macedonia) the independence
of the audit institutions is protected by law. However,
budgetary independence remains an issue of concern,
with audit institutions in BiH and Serbia subject to direct
influence from the executive (e.g. cutting their budget)
and procedures that allow for this in other countries. In
2019 in North Macedonia, a long delay by parliament
in electing the Chief Auditor (leaving the Audit Office
to be run by acting directors) demonstrated that the
appointment is seen as highly political and was left until
the very end since inter-party negotiations could not
produce an agreement on the person to be elected.

The civil service

Reforms aimed at enhancing the integrity of the public
administration in the Western Balkan countries, driven
mostly by the European Union and the promise of EU
accession, have resulted in all of the countries adopting
civil service laws. The countries have developed
various mechanisms for preventing and combating
corruption among civil servants, ranging from very
complex ones, such as in BiH, where these issues are
regulated by numerous and autonomous laws for each
of the specified levels of government, to more simple
ones, such as in Kosovo, where there are no specific
anticorruption provisions in the law on civil servants,
but only in the Code of Conduct of Civil Servants and
the anticorruption law. However, implementation of
these mechanisms and repression policies remain rather
weak and without tangible effect, thus creating fertile
ground for unethical behaviour in the civil service to
become acceptable.

In all the Western Balkan countries, senior civil servants
and particularly some special categories of civil servants

employed in sectors of high corruption risk (police, tax
administration, customs, etc.) are obliged to report
their assets and income to the competent institutions.
However, the institutions in charge of the control of
assets and income are mostly focused on elected public
officials, rather than on civil servants.

Figure 16. The civil service trusted more than political parties*
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An additional requirement for senior officials to report
the income and assets of their spouses, unmarried
partners and underage children if they live in the same
household was introduced in Serbia. Officials who
fail to do so would be subject to a warning or public
recommendation for dismissal by the anticorruption
agency. The arrangement in Montenegro is similar, with
the difference that the anticorruption agency can launch
a misdemeanour procedure. In Albania, the enforcement
of integrity rules for civil servants is done within the
executive — by the Department of Public Administration.
An independent public body (the Commissioner for
the Oversight of the Civil Service) monitors the legality
of the implementation of the civil service legislation; it
also oversees law enforcement and the management
in all institutions that employ civil servants. The asset
declarations for Kosovo civil servants are required
not only on an annual basis, but also at the request of
the anticorruption agency and upon termination or
dismissal from the position. The asset declarations of the
North Macedonian civil servants are also overseen by the
country’s anticorruption agency. In 2019, the government
drafted a law on senior civil service management, which
is intended to reform the modalities for the appointment
of state secretaries in the administration and directors
of public enterprises. Even though the analysis and
support for the development of institutional integrity
plans is one of the pillars of accountability in the public
administration reform, the anticorruption agency started
working on this task only in 2020.

The legislative framework that regulates recruitment
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and dismissal is generally good or sufficiently clear on
introduction of merit-based elements into recruitment
and dismissal procedures. However, these are rarely
applied in practice, with institutions lacking either
capacity or will to limit discretionary decisions and
incorporate more merit-based aspects.

In almost all of the countries there is a problem with
dismissals that are annulled by the courts, indicating
shortcomings in the implementation of warranted
demotion or dismissal of civil servants. Instability
of the top managerial positions in the civil service is
high in countries such as North Macedonia, indicating
potentially discretionary dismissals. In some cases,
the legal framework regulating integrity issues in
civil service is “complex and highly fragmented”
endangering its implementation.*” In Albania,
court decisions on unfair dismissal from the public
administration continue to have negative effects for
the state budget.* OECD’s 2017 assessment about BiH
that there is a “need to prevent a constant intention at
all levels to allow direct or indirect political influence
on appointments to senior managerial posts” is still
valid today.” In Serbia, the legal framework allows for
too discretionary and potentially unfair dismissals of
senior civil servants* with political influence on senior
managerial appointments highlighted as an issue of
serious concern by the EC.*

Although in all of the countries the legal framework on
public sector integrity has been strengthened and new
institutions set up or existing upgraded, the practical
results are weak. In North Macedonia, the regulations
still allow impunity for offenders and unfair use by the
authorities of the disciplinary process.”” In Montenegro,
broad political discretion in appointment of senior civil
servants is a persistent feature. In Kosovo, although the
regulations prescribe clear limitations on the political
party roles of officials and those occupying senior

40" OECD (2017), Monitoring Report: The Principles of Public
Administration, Albania, SIGMA OECD, Paris.

1 The effect on the state budget for unfair dismissals of employees

was estimated at about USD 22 million in 2017 (ALSAI, Raporti

Vietor I Performancés 2018).

2 OECD (2017), Monitoring Report: The Principles of Public
Administration, Bosnia and Herzegovina, SIGMA OECD, Paris,

p.7.

% OECD (2019), Monitoring Report: The Principles of Public
Administration, Serbia, SIGMA OECD, Paris.

4 European Commission (2019), Serbia 2019 Report, p.3. In its

Serbia 2020 Report, the EC noted that “no progress was made

on the three Commission recommendations of last year, which

therefore remain valid. There was no sizeable reduction of the

excessive number of acting senior manager positions” (p. 13).

% OECD (2019), Monitoring Report: The Principles of Public
Administration, North Macedonia, SIGMA OECD, Paris.

positions,*® they are still “highly vulnerable to undue
politicalinfluences.”*"In Serbia, the anticorruption agency
does not have the power to enforce specific sanctions or
measures in cases related to integrity plans governing
recruitment processes. In BiH the anticorruption agency
is not active at all levels of governance and it has limited
powers to enforce integrity plans.

All Western Balkan countries have legal and
institutional frameworks for internal control in
the public administration, although in practice the
mechanisms operate at suboptimal level and their
results are not visible to the public. The work of
inspectorates has been marked by lack of transparency,
shortage of inspectors, overlapping of competences,
problems with the announcement of inspections in
advance (such as when inspectors do not respect the
schedule for advance warning and use this to put
pressure on the inspected entity with an unannounced
visit), and misuse of inspections by exercising excessive
control as means for rent-seeking. The government of
Serbia® has made an effort to digitalise and coordinate
the work of the inspectorates by introducing an
e-inspectorate mechanism connecting 36 inspectorates
in one information system with the aim to create
an archive on the entities across sectors and avoid
excessive inspections. At the beginning of 2019, the
state inspectorates’ service in Albania was reorganised
to avoid overlapping of legal competences between
inspectorates.” The e-inspectorate system in Albania
increased five-fold the inspections done online, which
is a step towards greater transparency. A difficulty
specific to BiH* is that the designation of compliance
assessment bodies and the application of compliance
assessment procedures are not ensured consistently
throughout the country. In this respect, the Federation
entity and Brc¢ko District implement the state-level law
on technical requirements for products and conformity
assessment, while Republika Srpska implements its
own law on technical regulations and a regulation on
conformity assessment procedures and the appointment
of respective compliance assessment bodies.

% Official Gazette of the Republic of Kosovo. No. 8. Ligji nr. 06/1 -

114 Pér Zyrtarét Publiké.

47 OECD (2017), Monitoring Report: The Principles of Public
Administration, Kosovo, SIGMA OECD, Paris, p.72.

8 In Serbia, work of the inspectorates is regulated by the Law

on Inspection Oversight (2015, 2018), with the Coordination

Commission for Inspectorates Oversight serving as the body for

coordination of activities of 43 inspectorates.

% Regjistri Elektronik pér Njoftimet dhe Konsultimet Publike,

“Lénda: Relacion pér riorganizimin e Trupave Inspektuese té

Inspektorateve Shtetéror ekzistues, Agjencive dhe Drejtorive, té cilat

kryejné procedura inspektuese.”

Bosnia and Herzegovina has 120 compliance assessment bodies
(68 testing laboratories, 2 medical and 8 calibration laboratories,
2 product certification bodies and 40 inspection bodies).


http://www.klsh.org.al/web/raporti_performances_2018_4788.pdf
http://www.klsh.org.al/web/raporti_performances_2018_4788.pdf
https://ec.europa.eu/neighbourhood-enlargement/sites/near/files/20190529-serbia-report.pdf
https://ec.europa.eu/neighbourhood-enlargement/sites/near/files/serbia_report_2020.pdf
https://gzk.rks-gov.net/ActDetail.aspx?ActID=18730
https://gzk.rks-gov.net/ActDetail.aspx?ActID=18730
http://www.konsultimipublik.gov.al/Konsultime/Detaje/141
http://www.konsultimipublik.gov.al/Konsultime/Detaje/141
http://www.konsultimipublik.gov.al/Konsultime/Detaje/141
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Figure 17. Rule of law and government effectiveness index,

2014-2018*
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Source: The Worldwide Governance Indicators (WGI) 2014-2018. 51

According to the Worldwide Governance Indicators
(WGI), only Albania and Kosovo have made significant
progress on government effectiveness and rule of law.
On average, WB6 percentile rankings regressed in both
categories (Figure 17).

Law enforcement

Law enforcement agencies in the region are a weak link
in the system of criminal justice. As noted in previous
Regional Anticorruption Reports, their anticorruption
role is highly compromised by their high vulnerability
to corruption, which is the result of a number of factors,
chief among which is political capture. They remain
politicised and an instrument in the hands of political
elites. At the heart of this problem is recruitment and
promotion of officials, senior management and officers
based on political affiliation instead of merit.

Specialised police units in the region are typically
embedded in the larger police forces or the ministries
of interior, which deprive them of the institutional
autonomy required for a specialised anticorruption
body. In the case of Montenegro, for example, the needs
and requests of these units are not always a priority of
their institutions. Not enough is being done to encourage
the best candidates, which is seen in the small number
of candidates applying for positions in these bodies.

1 The government effectiveness index includes aspects such as

perceptions of the quality of public services, the aptitude of the
public administration, the degree of independence from political
interference, while the rule of law index covers perceptions of
the extent to which actors trust and respect the rules of society,
and in particular the quality of contract enforcement, property
rights, the police and the courts, etc.

In addition, not much has been achieved in building
an internal system that recognises merits in work,
acknowledges differences between employees who
achieve greater and those who achieve lesser results, and
takes into account the complexity of the cases.

Figure 18. Police most trusted in Serbia, least in Albania*
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The experience of Kosovo is somewhat different. A key
weakness of the Task Force with the Kosovo Ministry of
European Integration is that no prior research was made
to assess the need of establishing a new anticorruption
mechanism, and there is no coordination between local
and international prosecutors, since EULEX prosecutors
deal with high profile corruption cases, while local
prosecutors only deal with lower-ranking profile cases.

Policy feedback mechanisms

The availability of feedback channels allowing the
evaluation of anticorruption policies is crucial for
their effectiveness. Yet, a reliable, systematic and
comprehensive mechanism for collecting, processing
and making publicly available data on anticorruption
progress, including on the performance of government
institutions, is still along way off in the Western Balkans.

In Serbia, only statistics which indicate the number
of reported crimes and convicted adults sorted by
the types of criminal offences are available. There is
no “corruption crime” explicit in the statistics, the
closest being “criminal offences against official duties”
— abuse of authority, violation of the law by a judge,
prosecutor or deputy prosecutor, public sector fraud,
embezzlement, receiving and giving bribe and trade in
influence and some other offences. Statistical data on
the fight against corruption are only “partly reliable,
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comparable and transparent”.’> Public prosecutors and
courts are publishing annual reports and the Ministry
of Interior when reporting on their activities represents
corruption cases together with other types of crimes.
In an apt example of what has become an inverted
accountability, the government does not publish the
statistical data on investigations and convictions of
corruption provided to the European Commission.>®

In Montenegro, statistics are incompatible, ambiguous,
and collected and reported in a way that does not
allow to follow specific cases from the beginning until
the end. For example, the police report on criminal
offences, the prosecution reports on the persons against
whom proceedings for specific criminal offences have
been initiated, while the courts report on cases. Because
of such discrepancies, a qualitative assessment of the
work of these bodies cannot be made, and especially it
cannot be discerned which of the activities initiated by
the police resulted in a final court decision, there is no
interest in improving the reporting. The same applies
to the “difference between frozen assets, temporarily
and permanently seized assets and monetary portion of
imposed sanction” — it is not clearly explained,”* which
gives wrong impression about the success in conducting
financial investigations.”*

The State Statistical Office of North Macedonia merges
the data on indicted and convicted persons from
prosecutor and court offices, with results collated by the
categories of the Criminal Code. This makes it difficult
to assess the number of cases of persons tried for
corruption, except on two accounts — taking or giving
bribes, and less so in cases where the grounds are abuse
of office. A specialised registry dedicated to collecting
corruption cases is still lacking.

52 Purkovi¢, S. (ed.) (2019), Izvestaj o Napretku Srbije u Poglavljima
23124, prEUgovor Alarm, p.30.

* TIbid.
Le. these types of sanctions are lumped together in one category.

5 Bajramspahi¢, D. (March 12, 2018), “Commentary for FOS
Media on Government Statistics in Chapters 23 and 24,” Institute
Alternative.
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ANTICORRUPTION IN
PRACTICE: THE JUDICIARY

Ithough judicial reforms have been ongoing

for more than a decade in each country of the

region, they have not produced significant

progress. The essence of these reforms has
been limited to improving the legislative framework
and technical matters. However, implementation
and performance along this framework, especially as
regards effective prosecutions and convictions, have
been poor - final convictions of public officials remain
mainly in the single digits. The separation of powers
and creation of an independent judiciary are hindered
by the politicisation of the judiciary, undue influences
and corruption. The legislative and executive power
still exercise a strong influence on the judiciary election
process and budget allocation. All of these issues
present major hurdles on the EU accession path of the
Western Balkan countries.

The main deficienciesin the governance and functioning
of the judiciary in the Western Balkans include:

e influence of the legislative and executive branches
in the selection and promotion of judges and
prosecutors;

° managementstructures are unclear and competences
often overlap; the bodies governing the judiciary and
the prosecution are not appropriately delineated;

e the procedures for the appointment, promotion and
dismissal of judges are not sufficiently transparent
to the public;

* the enforcement of the disciplinary accountability
and of the codes of ethics for judges and prosecutors
is still very limited;

* cooperation between the prosecution and the
police and other law enforcement institutions is not
sufficiently effective;

* public prosecutor’s offices lack resources, especially
expertise in financial forensics.

The poor anticorruption performance of the judiciary
is reflected in public attitudes: according to the SELDI
Corruption Monitoring System, between 55% and 94%
of the general public in the Western Balkan countries
believe that judiciary officials are corrupt.

Figure 19. Public perceptions of corruption among

magistrates
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Judicial independence

The appointment, promotion and dismissal of judges
in the Western Balkan region are predominantly the
responsibility of judicial councils. Judges are appointed
for permanent tenure, except in Serbia where first-
time judges are elected for a three-year term. In
recent years, the Western Balkan countries introduced
continuous trainings and assessments of judges as part
of the appointment and promotion processes. In all the
countries, promotion is conditioned on meeting the
criteria of professional experience, usually demanding
specific length of experience for different posts, as well
as positive performance ratings for judges. Countries
are slowly introducing systems for evaluation of
performance, the effects of which are yet to be fully
manifested.
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Table5. Appointment requirements for judges
Country Requirements for initial appointment as a judge
* To be a graduate of the School of Magistrates in the initial training with at least 70% of the maximum
grade.
S anic * To have good internship evaluations.
¢ To have passed the asset declaration and background check.
. * To possess adequate expertise, legal analysis capacity, professional impartiality and reputation,
Bosnia an.d previous work experience, education and training, and crisis communication skills.
Herzegovina
¢ To have published research papers.
* To have alaw degree and to have passed the bar exam and the exam for judges.
Kosovo * To have at least 3 years of work experience.
* Not to have been convicted of criminal offenses.
¢ To have passed the bar exam, an interview and a written test in specific cases.
Montenegro
* Selected candidates are sent to initial training, before they are appointed judges.
* Tohave alaw degree and to have completed training at the Academy of Judges and Public Prosecutors.
* Not to have an effective conviction or a ban on practicing a profession or conviction for any other crime
North o g . - ; ; . X
; for which imprisonment of at least six months is prescribed at the time of election.
Macedonia
e To have a high reputation and integrity and social skills for exercising the judicial office (to be
ascertained by way of integrity and psychological tests).
The constitution provides for two procedures:
¢ The National Assembly elects first time candidates for judges based on nominations by the High Court
Serbia

Council (HCC) for three-year terms. Any Serbian citizen with law degree who has passed the state

exams and fulfils basic criteria for work in the public administration can be elected.

* The second procedure is for election of judges for permanent exercise of judicial function by the HCC.

As with many other aspects of the anticorruption
infrastructure, ethnic quotas in the election of judges
and prosecutors — i.e., when the criteria of ethnicity
supersede expertise — are a major problem in BiH. This
often leads to the elimination of better candidates for
judicial office, as candidates who belong to a particular
ethnicity are given preference. Since the best candidates
usually do not make the cut, bowing to political pressure
becomes inevitable for judges and prosecutors. Judging
by public surveys, independence is not a characteristic
attributed to judicial office holders in BiH.*

Kosovoisintheinitial stage of establishing a functioning
judiciary. The implication of judges and prosecutors in
numerous corruption affairs is generally perceived as

56 Spai¢, B. and Papovi¢, B., (March 2018), “Izbor i napredovanje

sudjija i tuzilaca: uslovi znanja, obuke i obrazovanja”, CDT/
Cepris.

one of the key problems of the judicial system in the
country. Both public and professional opinion consider
political interventions in the judiciary in Kosovo as too
obvious. According to the European Commission, the
“ongoing Functional Review of the Rule of Law Sector
has provided a sound basis to reform and modernise
various aspects of the judiciary.””

57

European Commission (2020) Kosovo* 2020 Report, p. 5.


https://ec.europa.eu/neighbourhood-enlargement/sites/near/files/kosovo_report_2020.pdf
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Box 5. Integrity vetting of judges in Albania

In order to strengthen judicial independence, Albania has embarked on an unprecedented EU-mandated vetting
process that entails the re-evaluation of assets, potential ties to criminal groups and probes into integrity of all
judges and prosecutors.

Three years into the process, by mid-2020, 101 magistrates had been dismissed from duty, 90 confirmed in their
positions and 39 had resigned. More than 286 dossiers have been processed thus far, resulting in 62% dismissals,
mostly for issues related to unjustified assets or resignations. If this trend continues, this means that at the end
of the vetting, several hundred judges and prosecutors will have been withdrawn from the judiciary system,
cutting its capacity roughly in half.

The Albanian experience is valuable as it demonstrates the benefits, but also the costs of such a process of scrutiny.
On the one hand, it provides evidence of the integrity gap in the judiciary which hinders future anticorruption
policies” implementation. Even more importantly, this kind of lustration could kick start anticorruption efforts
across all public services as it would be able to rely on the integrity of a key branch of power.

Such a comprehensive changeover, however, presents a number of short-term hurdles to be overcome. The first
challenge is whether the vetting findings — resulting in the dismissal and resignation of magistrates — provides
sufficient grounds for criminal investigation of their past actions related to their assets. Another difficulty is the
sequencing of the vetting process in order to avoid a deadlock or a domino effect. For example, the appointments
at the Constitutional Court will be performed once the Justice Appointment Council is established. The problem
is that not all candidates for the Justice Appointment Council have undergone the vetting process yet, although
in principle this body was to be established already two years ago. In fact, none of the foreseen self-governing
bodies in the judiciary has been established yet, due to the slow vetting process and the high dismissal rate. The
considerable number of judges and prosecutors dismissed by the first instance commission has created room for
an open-ended delay of the establishment of the new judicial bodies. This difficult transition is reflected in the
Constitutional Court and the High Court being paralysed because of a shortage of judges.

Another challenge is the replacement of magistrates who have exited the system. To make up for the gap, the
School of Magistrates will have to increase its capacity in the initial training program by 300% in order to train
up to 75 magistrate candidates a year for a period of 5-7 years, in order to ensure the replacement of vacancies
created by the dismissal of magistrates. Among other factors, the recruitment of qualified magistrates is affected
by factors common to the recruitment of all public servants — brain-drain and uncompetitive remuneration in the
public sector compared to the private.

The general regional pattern is evident in Montenegro  Figure 20. The rising number of indictments in high level

too. Despite an improved legislative framework, the new corruption cases in Montenegro
system for election and promotion of judges has never 100
been consistently implemented in practice. The process of %
electing judges is accompanied by numerous allegations of 80
abuse of office, breach of procedure and conflict of interest.” 70
There are no sufficient guarantees of independence 60
and impartiality of those members of the Judicial and 50
Prosecutorial Council who come from the ranks of eminent 40
lawyers, given that some of them are former representatives 30
of political parties and the executive branch. 20
10
% Information in this box has been sourced from: European 0
Commission (2020), Albania 2020 Report, Accompanying the 2020 2017 2018 2019
Conumunication on EU Enlargement Policy, Commission Staff M Indictments within the year M Indictments with backlog cases

Working Document, Brussels, 6.10.2020, SWD(2020) 354 final; Exit
News, 18-06-2020, “Three Years of Vetting: The Numbers So Far”; EWB,

03.03.2020, “Judiciary under reconstruction. Albania’s EU-orientated Source: Annual reports of the Prosecutorial Council of Montenegro
reforms in progress”; EWB, 13.11.2019, “Vetting process in Albania —
the marching failure”; Osservatorio Balcani Caucaso Transeuropa,
05.12.2018, “Albania, vetting process and bilateral issues with Greece.”

59

Papovi¢, B. (March 2020), “Judiciary in the shadow of consecutive
mandates”, CDT, Podgorica.
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For the first time, a vetting process in the judiciary is
being planned in North Macedonia, which has stirred
a heated public debate. Those against it invoke what
they believe to be the bad experiences of Serbia, Bosnia
and Herzegovina and Albania. Judges, prosecutors and
experts claim that the vetting of the entire judiciary is
unnecessary and might instead be applied only to some
judges suspected of being politically corrupt or having
ties to business elites.*

Although the judiciary in Serbia is nominally
autonomousandindependent, the country’s constitution
foresees a role in its governance for all three branches of
government. Thus, there is a need of a judicial reform
which would strengthen the independence of the
judiciary against political interference.®

Judicial integrity

Western Balkan countries typically do not have
legal provisions and bodies dealing with corruption
specifically among judges. Measures are set broadly
and corrupt practices are not defined in detail. The basic
principles in the ethical codes include independence,
impartiality, dignity, responsibility. Judicial councils
are mainly in charge of disciplinary proceedings.

Figure 21. Perceptions of corruption among prosecutors
increase, with few exceptions*
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0 Blazevski, T. and Rizaov, G. (March 2020) Judiciary Reforms: laws
adopted, EU satisfied, experts with divided opinions, Metamorphosis.

o1 Spai¢, B. and Papovi¢, B., op.cit.

When it comes to monitoring compliance with codes
of ethics, official data on disciplinary proceedings
related to judicial corruption is lacking. However,
it is clear that the number of cases is not big and
imposed sanctions are not a deterrent, which calls into
question the effectiveness of this system. In the entire
region there are few dismissals of judges or criminal
proceedings launched against them; disciplinary
sanctions are also very rare. This lack of punishment
or preventive measures stands in stark contrast to the
public perceptions of corruption, or the publicised cases
of judges entangled in corruption scandals and having
inexplicable wealth.


https://metamorphosis.org.mk/wp-content/uploads/2020/04/Zakonite-doneseni-Parvosudstvo-ANG-2.pdf
https://metamorphosis.org.mk/wp-content/uploads/2020/04/Zakonite-doneseni-Parvosudstvo-ANG-2.pdf

HEADE ANTICORRUPTION IN PRACTICE: THE JUDICIARY R

As a result of the latest constitutional changes, judicial oversight will be ceded to the High Inspector of Justice,
who will be appointed by parliament. Until then, the High Council of Justice and existing inspectorates will
continue to decide on disciplinary measures on the proposal of the Minister of Justice, and suspend implicated

The High Judicial and Prosecutorial Council (HJPC) is in charge of disciplinary proceedings, conducted through
the Office of the Disciplinary Prosecutor, which receives and acts on complaints, conducts investigations,
initiates disciplinary proceedings and proposes sanctions to disciplinary bodies within the HJPC (disciplinary

The Judicial Council is in charge of holding judges accountable for misconduct in their decision-making,
following the initiation of disciplinary proceedings. Two institutions facilitate this process: The Office of the

Formal mechanisms for filing complaints on the work of judges are established, but the accountability system
is criticised for not being objective since complaints rarely result in sanctions.” Control of the work of the Code
of Ethics Commissions is not ensured because only judges or prosecutors against whom proceedings have been
instituted have the right to appeal against decisions of the Code of Ethics Commissions, but not the petitioners.**

The Judicial Council may remove a judge on the grounds of a serious disciplinary offence, unprofessional and
non-ethical exercise of office, serious violations of the rights of participants in the proceedings that breaches
the dignity of judges and the court, violations of the principle of non-discrimination, etc. The disciplinary
accountability of judges has been improved through amendments to the Law on Courts and to the Law on the

The disciplinary procedure is overseen by the Disciplinary Commission —a body composed of judges appointed

Table 6. Oversight of judicial integrity

Country Institutions and procedures
Albania

judges according to a procedure and criteria provided by the law.
Bosnia and
Herzegovina

commissions).
Kosovo

Disciplinary Counsel (ODC) and the Disciplinary Committee.*
Montenegro
North
Macedonia

Judicial Council, which allow any member of the public to initiate a procedure before the Judicial Council.
Serbia

by the High Court Council. The Commission may issue a warning measure, impose a salary reduction, ban the
promotion of a judge for up to three years or propose the dismissal of the judge for serious offences.

Anticorruption specialisation

Given that similar legal solutions based on international
anticorruption standards produce significantly different
results, the challenge for the Western Balkan countries
is to adapt them to the characteristics of corruption in
their national contexts. This is particularly relevant to
the specialisation of judicial bodies. While international
legal documents do not prescribe the establishment
of special institutions (prosecutors’ offices or courts)
dealing exclusively with corruption, best practices also
suggest the benefit of having magistrates professionally
specialised in criminal proceedings related to
corruption and organised crime. Thus, the institutional
arrangements vary considerably among the countries:
from Albania’s specialised anticorruption court to no
specialised institution in Kosovo.

Albania’sjudicial reform has resulted in the establishment
of a Special Anti-Corruption Structure (prosecution and
investigation unit; SPAK) to prosecute and investigate

2 Center for International Legal Cooperation, FOL Movement and

Kosova Democratic Institute (KDI)/Transparency International,
Kosovo Justice Sector Integrity Scan, 2017.

8 Papovi¢, B., op.cit.

6 Gradanska alijansa (2017), Prinjena Etickih Kodeksa TuZilaca
Sudija I Policije.

criminal offenses of corruption and organised crime
composed of two sections: one dealing with organised
crime and the other with corruption.”” However, this
body suffers from personnel shortages given the high
number of cases. The Special Courts judges are yet to
be appointed. Two contradictory tendencies regarding
SPAK go beyond legal and constitutional provisions and
the public interest. First, in many cases the prosecution
and the courts, especially prosecutors who have not
complied with the vetting process, rush to close cases that
should have passed under the jurisdiction of the SPAK.
Second, cases that involve state authorities — regarding
damage to the state budget and mismanagement of public
funds, as well as corruption — are often removed from
the jurisdiction of the SPAK. Despite the large number
of cases handed over to SPAK, there is thus a tendency
to “supply” SPAK with peripheral issues. Overall, the
European Commission estimates that “Albania’s judicial
system has some level of preparation / is moderately
prepared. The implementation of a comprehensive and
thorough justice reform has continued consistently,
resulting in good progress overall.”®

65

As of 1 June 2020, 11 prosecutors of SPAK had passed the vetting
process (SPAK, Mbi krijimin e seksioneve né Prokuroriné e Posacme).

66 European Commission (2020) Albania 2020 Report, p. 5.
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Figure 22: Corruption convictions are on the decline in Albania
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Source: Albanian Ministry of Justice: http://www.drejtesia.gov.al/statistika/

Each entity in Bosnia and Herzegovina has its own
judicial system, which is hierarchically organised.
There are 14 anticorruption bodies at different levels of
government in BiH and their work is not coordinated.
The judiciary’s response to corruption is poor,
particularly regarding cases of high-level corruption
and organised crime. Many basic challenges in the
functioning of the system remain, such as resolving
conflicts of jurisdiction, harmonising jurisprudence
on corruption-related offenses, drafting indictments,
gathering evidence, the oversight of judges during
indictment review, reasoning in court decisions and
sentencing for corruption crimes.”’

Montenegro has a specialised department at the High
Court in Podgorica for organised crime, corruption,
terrorism and war crimes. A Special Prosecution
Office (SPO) is in charge of prosecution of perpetrators
of organised crime, high-level corruption, money
laundering, terrorism, war crimes and violation of
electoral rights. The SPO has at its disposal a special
police unit.®® A reorganisation of the police in 2019 has
created a set of overlapping chains of command, such as
when the special anticorruption prosecutor appoints the
head of a special police unit in the Ministry of Interior
but not the higher-ranking head of the department
where the unit is placed. This has led to warnings by the
EC of a risk of the executive power’s de facto stronger
control regarding investigations into organised crime.*’
Challenges to the SPO’s effectiveness include its broad
legal mandate, lack of human resources and poor
working conditions. Financial investigations, including
money laundering have merely prompted larger
investigations that have yielded no concrete results.

7 USAID, Fact sheet: Judiciary against corruption activity in

Bosnia and Herzegovina, February 2020.

% Komnenié, B. (September 18, 2018), “Katnic, Veljovi¢ i Bakovié
u Specijalnom policijskom odjeljenju: Jos jace protiv kriminala”
AntenaM.

% European Commission, (November 2019), Non-paper on the

state of play regarding chapters 23 and 24 for Montenegro.

Figure 23. Persons convicted of abuse of public office and
bribery in North Macedonia
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The experience of North Macedonia with setting up a
special public prosecutor’s office (known in the country
as the SJO), and its subsequent demise is particularly
instructive of the dilemmas faced by policy-makers in
the Western Balkans when tackling corruption. With
an initial five-year mandate, it launched a number
of investigations against high-level corruption.
In September 2019, however, it ceased operations
following allegations of corruption against its leader,
with all pending cases transferred to the general
prosecution. The fact that the former special prosecutor
found herself charged with corruption revealed the
underlying flaw of personal integrity at the top level
of criminal justice institutions. The inability to detect
potential abuse of office within the special prosecution
shows that lack of proper internal procedures and at the
same time a corporate culture of subordination and lack
of capacity to report wrongdoing.

In Serbia, four special prosecutorial departments for
the fight against corruption have been established.”
However, despite expectations of better detection and
prosecution of corruption crimes as a result of increased
technical expertise and better coordination between
institutions, tangible improvements remain very
weak. Particularly poor results have been observed in
high-level corruption prosecutions, complex financial
investigations, and the seizure and confiscation of
criminal assets.”

7 Cvejin, Z. (2019), Ireci deo: “Korupcija i organizovani kriminal u
Srbiji - u potrazi za integritetom”, CRTA, p.16.

71 European Commission, Report on Serbia 2019, May 2019.
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ANTICORRUPTION

IN THE ECONOMY:
THE HIDDEN SECTOR

he hidden economy’” is closely linked to

corruption — they are both a result and a

symptom of failures in governance. Empirical

studies show that they fuel each other -
a one-point rise in the index of corruption, is associated
with an increase in the level of hidden economy (in
percent of GDP) by 0.253% points.”” These are billions
of unaccounted for cash flows, which support corrupt
payments, distort competition and provide links to the
illegal or black economy. Both phenomena are based on
similar principles such as circumvention of regulations
and non-payment of taxes. They undermine democratic
governance and the rule of law, and negatively affect
economic development.

The business environment and reduction of the informal
economy is a critical dimension for the fulfilment of the
Copenhagen economic criteria and the accession of the
Western Balkan countries to the EU. In particular, the
functioning of the domestic market and its capacity to
endure the pressures within the EU single market are
among the key issues assessed by each candidate in its
Economic Reform Programme (ERP),” submitted on an
annual basis to the European Commission. They also
fall within the “fundamentals first” approach to EU
enlargement. In each country’s ERP there is a special
section devoted to the tackling of the informal economy.

Informal economic practices breed unfair competition
and corruption, hamper regular enterprises from
growing and innovating, and create problems with
regard to access to finance. In the Business Environment
and Enterprise Performance Survey (BEEPS V) 66% of
Kosovar enterprises, for example, state that a major
obstacle to regular business activities is informal
competition (the average in all surveyed Western

72 SELDI has chosen the use of the term “hidden” economy to

denote that the intent of the business entities and workers
involved in its are deliberately trying to hide some or all of

their economic activity. It typically involves the hiding of both
legal (grey economy) and illegal (black economy) activities.

Yet, the most common definitions, including the one employed
by the European Commission, refer to the hidden economy as
informal or undeclared economy, and define it as economic
activities, which are legal in their nature but are fully or partially
undeclared to the public authorities for the purpose of avoiding
taxes or other regulations.

73 Sorin, B., Monica-Violeta, A. and Miron, M. (2017), “Corruption,
Shadow Economy and Economic Growth: An Empirical Survey
Across the European Union Countries.” Studia Universitatis
Vasile Goldis Arad, Seria Stiinte Economice. 27. 10.1515/sues-
2017-0006.

7% European Commission (2019), 2019 Economic Reform Progranmes

of Albania, Montenegro, North Macedonia, Serbia, Turkey, Bosnia and

Balkan countries is 39%).”” As a result, reputable
investors (from the EU) are unwilling to enter the
region, whereas the size and persistence of informality
attracts risky investors (from third countries) with
predatory intentions towards the local economy.” The
worst outcome is the entry of corrosive capital in the
region, which then undermines the countries” further
integration into the European Union.”

The causes of informality

The informality in the Western Balkans could be
attributed to a plethora of causes,” such as:

* Jow tax morale;

* high levels of unemployment (in particular the
youth and long-term unemployment);

* weak business environment and very high poverty
levels;

* lack of trust in the institutions of government and
high perceptions of corruption;

* high taxation and para-fiscal costs, in parallel to
excessively coercive tax policy;

¢ insufficient inspections and audits;

* red-tape, burdensome severance payment system,
frequent change of legislation and delays from the
state on the VAT refund.

High tolerance towards evasion of tax and social
security contributions has been cultivated in the Western
Balkans due to the perception that tax authorities and
in general the public system are corrupt. According to

European Commission (2019), 2019 Economic Reform
Programmes of Albania, Montenegro, North Macedonia, Serbia,
Turkey, Bosnia and Herzegovina and Kosovo, Institutional
paper 107.

76 Peci, B. (June 25, 2019), “Informal economy: the devil on Kosovo’s
shoulder,” Prishtina Insight.

77 Vladimirov, M., et al (2018), Russian Econonic Footprint in the

Balkans. Corruption and State Capture Risks, Sofia: Center for the
Study of Democracy.

78 SELDI (2016), Shadow Power: Assessment of Corruption and Hidden
Economy in Southeast Europe; and SELDI (2016), Hidden Economy

Herzegovina and Kosovo*. The Commission’s Querview & Country
Assessments, Institutional paper 107.

and Good Governance in Southeast Europe Regional Assessment
Report.
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45.7% of the businesses in North Macedonia and 72.9%
in Albania, corruption is the most important factor for
the existence of the hidden economy.” This leads the
public to believe that taxes are not properly used for
high-quality public services.”” The Open Budget Survey
2019 confirms that the general public in the region lack
accessible information on the ways their governments
raise and spend the national budgets.

Figure 24. Transparency of budget spending in 2019*
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Source: Open Budget Survey (OBS), 2019.

For example, in Montenegro, the Programme for the
Reform of Public Financial Management 2016-2020 was
marked by a relatively low degree of implementation.”'
The key mechanism for ensuring efficient and lawful
spending of citizens’ money — budgetary inspection,
has been dysfunctional for many years. The critical
issue in Albania seems to be different — the lack of trust
of citizens in private financial institutions. One of the
primary reasons for such distrust is the memory of
the losses suffered by many Albanians from investing
in firms around 1997, later exposed as Ponzi schemes.
Thus, the development of the banking sector has been
slow, especially in rural areas, although the use of
electronic payments is expanding. According to the
Bank of Albania,* “paper” credit transfers shrank from
90% in 2008 to 38% in 2018. However, the circulation of
currency outside the banking system remains high.

79

CRPM, IDM, Democracy for Development (2018), Monitoring
the Hidden Economy in Macedonia, Albania and Kosovo; Williams,
C.C. and Kosta, B. (2019), “Evaluating institutional theories of
informal sector entrepreneurship: Some lessons from Albania.”
Journal of Developmental Entrepreneurship, 24(2), doi.
org/10.1142/51084946719500092.

80" Kosta, B. and Williams, C. C. (2018), Diagnostic report on

undeclared work in Albania. Sarajevo: Regional Cooperation
Council.
& Ministry of Finance (June 2020), Annual Report on implementation
of the Action Plan for Implementation of the 2016-2020 PEM Reform
Programme, for the period January - December 2019.

82 Bank of Albania (2018), 2018 Report.

Box 6. Covid-19: an aggravating factor?

The Covid-19 pandemic has shed a new light on the

seriousness of the problem:

¢ the spike in unemployment, thus increasing the risk
of people seeking alternative (undeclared) work
options in the services or the agriculture sectors.

e the enterprises employing undeclared workers
will not be able to benefit from the emergency
and recovery government measures, [IPA funds or
the €38 million in immediate EU support for the
Western Balkans.®

The lack of healthcare coverage of the fully undeclared
workers poses a serious threat to their health and the
general public during the Covid-19 crisis. According
to SELDI's Hidden Economy Monitoring System,
Kosovo is the worst affected country in the region
in this respect, with 60% of the employed in a main
job claiming to have no healthcare insurance. In the
case of healthcare hidden economy and corruption
have had a very malign influence, because they have
diverged necessary public resources, leaving the most
vulnerable people without proper health care and
protection. This has provided further justification for
governments to impose emergency measures, which
have had an adverse effect on democratic governance
in the Western Balkans. *

Another major force drivinginformality in theregionisthe
level of taxation and perceived tax injustice. Corporate
tax rates in the Western Balkans are comparatively low,
with the highest in Serbia and Albania of only 15%.%
Yet the overall tax burden on employment is considered
high, given the very low sophistication of the tax
system, the lack of tax breaks, and the very low level
of employment. In Montenegro, there is no progressive
taxation, but 39% of the gross salary is deducted for
social security and health care benefits, national and
local taxes. The social security contribution rate is 37.05%
in Serbia, which is second only to the level in Bosnia
and Herzegovina (41.5%).* These high rates of social
security contributions coupled with the very low level
of wages and perceived unemployment benefits, creates
high incentives for evasion. Similarly, the high tax wedge
for social groups with low income in North Macedonia
results in their difficult transition from social welfare to
formal employment status.

8 European Commission (March 30, 2020), EU mobilises immediate

support for its Western Balkans partners to tackle coronavirus.

84 Cucki¢, N. (March 31, 2020), COVID-19 pandemic as a threat to the
rule of law in the Western Balkans, EWB/SELDL

85

Trading Economics (2019), List of Countries by Corporate Tax Rate.

8 Trading Economics (2019), Social Security Rate.
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The (para)fiscal burdens® also present considerable
obstacle to formalisation. These include the costly
regulations related to the method of calculating the
salaries or the burdensome severance/firing payments
in Montenegro.* The same factors are at play in Bosnia
and Herzegovina, where para-fiscal fees (e.g., excise
duties) are widely implemented at municipal and
cantonal level. The outcome is dis-incentivising the
establishment of new companies and pushing existing
ones towards operation into the hidden economy.”
Employers in North Macedonia have also repeatedly
called for more flexibility in the labour legislation,
mainly related to the termination of contracts, as well as
decreasing the occupational health and safety-related
financial burdens.

Box 7. The hidden economy in Bosnia and Herzegovina

Hidden economy trends

The European Commission notes that reliable methods
for measuring informality in a consistent and continuous
manner are still missing.” The International Labour
Organisation reiterates the absence of fresh and reliable
quantitative data about thelevels of informality, for example
in Montenegro.” SELDI's Hidden Economy Monitoring
System,” designed to correspond to the Corruption
Monitoring System,” fills this gap by providing detailed
survey data on the overall size, different aspects and the
dynamics of the hidden economy in the region. SELDI data
show that hidden employment remains prevalent in the
region. Between 2016 and 2019, the hidden employment
index has increased in five out of the six Western Balkans

Bosnia and Herzegovina has a complex administrative and political framework with fragmented governmental and public
structure. This forces companies to comply with different procedures within different parts of the country. It also hinders
the efforts of designing and implementing universal social and labour market policies, consequently blocking progress
towards curbing informality.” Due to the large number of budget users (ministries, agencies, cantons, municipalities and
cities), the share of public expenditure in BiH remains very high, despite continuous pledges and measures to restrict it.
As aresult, the role of the state in the economy is still disproportionate, absorbing substantial resources to fund inefficient
public enterprises and social security system. The regulatory environment is confusing, with incompatible provisions of
both old and new laws coexisting, whereas regulation is not consistent across the whole national territory. A distinctive
type of informality, which has been developed after the collapse of the socialist regime and during the 1992-1995 civil
war, and that still dominates the economy, is the so-called network marketing (e.g., provision of undeclared paid services
such as children and elders’ care and home-cleaning).”’ In addition, two additional factors aggravate the hidden economy
situation in BiH and put the country in a league of its own. Some 70% of unemployed youth in the country are long-term
unemployed.” In addition, the national economy suffers from persistent current account deficit, which has led to the
extended reliance on remittances from the diaspora, which account for more than 10% of GDP.*

87 The most common examples of para-fiscal burdens in

Montenegro are the following: taxes related to business
advertising; taxes paid for road usage; tourist taxes; taxes for
utilising a commercial property; administrative taxes; taxes for
temporary use of public land; business start-up charges.
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countries by a factor of between 2.4% (in Montenegro) and
12.4% (in North Macedonia). Serbia is the only country
which has had a decline in the hidden employment levels
since 2016 (by 5.7%). Kosovo remains the country with the
highest hidden employment share.

Figure 25. Hidden employment increases, except in Serbia
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Source: SELDI Corruption Monitoring System / Hidden Economy Monitoring System,
2020.

Working without an employment contract or receiving
higher remuneration than claimed in the employment
contractboth reflect the presence of hidden employment.
While the share of those who work without any
contract is highest in Kosovo (25%), when the practice
of hiding the actual wage is added, Albania comes
first with nearly half (46%) of all respondents engaged
in a main job reporting either having no contract at
all, or receiving some part of their salary unofficially.
This shows that while the nature of the contractual
agreement (or its absence) varies between countries,
all of them have high shares of undeclared work, with
even the lowest percentage in North Macedonia (27%)
exceeding a quarter of all employed in a main job.

Figure 26. Workers without written contract on the main job
or receiving higher than the declared remuneration
(2019, in %)
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Source: SELDI Corruption Monitoring System / Hidden Economy Monitoring System,
2020.

In most countries where the percentage of no-contract
cases has declined since 2016 there is an equal (Kosovo)
or even larger (Serbia, Albania, BiH) increase in the
cases of payment of higher remuneration than the
official one. This trend of transforming no-contract
employment to partially declared work can be expected
to continue across the region. This is due to the fact that
in the second scenario the hidden employment is both
easier to hide and more favourable for the employees,
who can receive at least some health and social security
coverage. It is also more difficult to detect and deter.

Figure 27. Workers without written contract on the main job
or receiving higher than the declared remuneration
(% change 2016-2019)*
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Source: SELDI Corruption Monitoring System / Hidden Economy Monitoring System,
2020.

Hidden practices related to social security include
employees who either do not pay any contributions, or
they are paid only on the basis of a lower “official” wage
than the real one. The survey results on these practices
naturally mirror the undeclared work indicators, as social
security coverage is closely linked to the labour contract.”®

Figure 28. Hidden practices in social security coverage (2019, in %)
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regulations could leave room for discrepancies.
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Changes in the hidden practices in social security
coverage since 2016 also follow the same pattern as
with the undeclared work: small or no decline in the
percentage of cases without any social security coverage
is accompanied by large increase in the cases where
social security is paid on wage lower than the real one.
Serbia is the only exception with 4% decline in the cases
without any social security coverage and no significant
increase in the cases where social security is paid on
wage lower than the real one. All other countries show
large increase (between 8% and 17% of the respondents
engaged in a main job) in the latter practices.

The percentage of workers with no healthcare
insurance is of critical importance in the context of
the Covid-19 crisis and one of the worst effects of the
hidden employment (considered by many a type of
employment victimisation). As mentioned above, the
situation in Kosovo is the worst of all six countries. Still,
it should be noted that the country has achieved notable
progress compared to 2016, when the percentage of
cases with no health insurance coverage was 10% higher.
There is also some progress observed in Serbia (4%) and
BiH (2%) which confirms the overall conclusion that the
increase of the hidden employment in the region comes
in parallel to a transformation of the fully undeclared
work to a partially declared one.

Figure 29. Workers with no health insurance coverage on the
main job 2016-2019, % of all engaged in a main job
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Source: SELDI Corruption Monitoring System / Hidden Economy Monitoring System,
2020.

Vulnerable sectors

The sector most affected by the hidden economy in
the region is agriculture. This is particularly true for
Albania, Serbia and Bosnia and Herzegovina. Real
estate, wholesale trade and construction follow.” The
services sector (mostly restaurants, hotels, transport
and trade) and the banking sector (90% foreign-
owned) are also affected by informality, with the latter
not being able to rely on a well-established system of
asset valuation, hence remaining under-utilised."” In
Albania, additional affected sectors are the footwear
and garment industry, mining and manufacturing.'”
The fashion sector,'”” which has significant impact on
employment and the economy, also has substantial
levels of informality. Illustrative examples from Kosovo
concern call centres that employ persons without a
contract, or construction workers who rotate every day
on different construction sites (some studies suggest
that 77.1% of the employees in the construction sector
in the country are unregistered).'” In North Macedonia,
envelope wages are found primarily in the construction
industry. However frequent incidences could also be
traced in agriculture, hotels, cafes and restaurants.'™

In Montenegro, besides the wide-spread practice
of envelope wages, there are many cases of under-
reporting of the number of employees.” Around
2/3 of informal activities do not take place in companies
or firms, but are rather related to door-to-door vendors,
domestic work, family farms, and open-air markets.'
Four out of five persons working in the agriculture
in Bosnia and Herzegovina do so without declaring

9 European Commission (2019), 2019 Economic Reform

Programmes of Albania, Montenegro, North Macedonia, Serbia,
Turkey, Bosnia and Herzegovina and Kosovo, Institutional
paper 107, p. 218.

100 OECD/ETF/EU/EBRD (2019), SME Policy Index: Western
Balkans and Turkey 2019: Assessing the Implementation of
the Small Business Act for Europe, SME Policy Index, OECD
Publishing, Paris, p. 601.

101 Williams, C.C. and Kosta, B. (2019), op.cit.

102 processing industries of textile, garments and footwear
manufacturing, where the partial, or fully finished products are
almost always exported to other countries.

103 Peci, B., op.cit.

104 Williams, C. C. and Bezeredi, S. (2017), “Illegitimate Economic

Practices in FYR Macedonia.” Findings from a representative
survey of 2,014 citizens, GREY Working Paper No. 10, p. 46.

European Commission (2019), 2019 Economic Reform
Programmes of Albania, Montenegro, North Macedonia, Serbia,
Turkey, Bosnia and Herzegovina and Kosovo, Institutional
paper 107, p. 61.

106 Katnic, M. and Williams, C. C. (2018), Diagnostic Report on
Undeclared Work in Montenegro, Employment and Social
Affairs Platform, pp. 24-26.
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their activities."”” Private tutoring'® and unregistered
tourist guides'” become ever more popular. In Serbia,
apart from agriculture where unpaid family workers
dominate, the construction industry is adversely
affected by incidents of envelope wages; a trend also
observed in food preparation and other services."’

National policies and measures

The governments of the Western Balkan countries have
all undertaken measures aimed at tackling informality,
but not all of them can be said to be comprehensive,
consistent, nor fully efficient. Nonetheless, some
positive developments can be recognised.

Strategies and action plans for tackling the informal
economy have been adopted under the auspices
and recommendations of the International Labour
Organization in Montenegro and North Macedonia or
the International Monetary Fund in Albania. In Serbia,
the National Programme for Countering the Grey
Economy is perhaps a factor explaining why Serbia
is the only country in the region which, according to
SELDI data, has had a decline in the share of hidden
employment between 2016 and 2019.

Yet, stakeholders have also often criticised strategic
documents for tackling the hidden economy in the
region. For example, the Albanian business community
and economic experts reasoned that the primary
task of the national action plan was to increase the
collection of government revenues, rather than a
genuine transition from informal to formal economy.""
In North Macedonia, the strategy for tackling the
informal economy assigns government institutions
a large number of tasks for its implementation. Some
critics note that only a loose cooperation exists among

107 Pasovic, E. and Efendic, A. S. (2018), “Informal Economy in

Bosnia and Herzegovina — an Empirical Investigation,” South
East European Journal of Economics and Business, Volume 13
(2), p- 116.

108 Bejakovi¢, P. and Stefanov, R. (2019), “Characteristics of
Undeclared Work in Service Sector in Countries of South East
Europe,” Zagreb International Review of Economics & Business,
Vol. 22, No. 1, p. 117.

109 Efendic, N., Pasovic, E. and Efendic, A. S. (2018),
“Understanding the Informal Economy in Practice — Evidence
from Bosnia and Herzegovina,” Financial Internet Quarterly
‘e-Finanse’, vol. 14, no. 4, p. 85.

110 Bejakovi¢, P. and Stefanov, R. (2019), Characteristics of
Undeclared Work in Service Sector in Countries of South East
Europe, Zagreb International Review of Economics & Business,
Vol. 22.

1T Kosta, B. (February 16, 2018), “Emerging from the Darkness:
Albania’s Informal Economy,” Prosper/CSIS.

these bodies, with no common databases or targets."”
Montenegro has been trying to implement various new
strategies for combating informality, as a follow-up
to the 2013 national tripartite Enabling Environment
for Sustainable Enterprises and the Action Plan for
combating the grey economy adopted in June 2017.
Yet, the European Commission has warned that the
measures concerning social policy and employment are
not well advanced, neither are effective in dealing with
the root problems of labour market."”

Another common measure for tackling informality in
the Western Balkans has been to alter the tax regime.
For example, Montenegro introduced a two-percentage
point reduction in employers’ health insurance
contribution in 2019. North Macedonia attempted to re-
introduce progressive taxation as of January 2019, but
has revoked the decision and returned to flat personal
income tax as from January 2020. In the Federation entity
and Republika Srpska in BiH the labour tax burden was
lowered in 2019. Reform of the tax administration is
also foreseen in the Serbian action plan on tackling the
informal economy.

Oversight and inspections have also been emphasised
as tools against informality. In Serbia, the upgrade of
inspections through the use of better IT systems and
coordination among authorities have been prioritised.
Heavier fines were introduced, as well as punitive
measures against tax evasion. According to the National
Alliance for Economic Development, the intensity of
inspection operations and the expected penalties altered
the perceptions of businesses towards informality. In
2012, the perceived risk of detection and punishment
was 14.5%, whereas by 2017 it grew to around 24%.""
Similar increase of inspections is observed in North
Macedonia and Albania. In Kosovo, a reform of the
inspection system is foreseen for 2020."” The European
Commission, however, has criticised countries in the
region, noting that they often focus almost exclusively
on inspections and controls, rather than on providing

112 Blazevski, N. M. (2018), Policy Brief on Undeclared work in The
Former Yugoslav Republic of Macedonia - evidence and policy
recommendations, Regional Cooperation Council, pp. 6-7.

13 European Commission (2019), 2019 Economic Reform
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Turkey, Bosnia and Herzegovina and Kosovo, Institutional
paper 107, p. 52.

1% National Alliance for Economic Development (2017), Shadow
Economy in Serbia in 2017. Key findings and recommendations,

p-3.

!5 OECD/ETF/EU/EBRD (2019), SME Policy Index: Western
Balkans and Turkey 2019: Assessing the Implementation of
the Small Business Act for Europe, SME Policy Index, OECD
Publishing, Paris, p. 621.
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incentives to businesses for formalising their activities."

Western Balkan countries try to deal with informality
also by introducing the latest technologies for tracing
payments and transactions. Kosovo has installed
a fiscal cash register. A two-stage plan for fiscalisation
was also initiated in Albania at the beginning of 2020
to be implemented in three different phases in 2021."”
Montenegro will launch a system for issuing fiscal
invoices electronically. If successful, the measure is
expected to result in a more effective monitoring of
goods and services transactions in real time, thus
restricting informality."® In Bosnia and Herzegovina,
the government introduced the obligatory submission
of VAT declaration in electronic format;'” it remains
to be seen whether these efforts will produce fruitful
results in the quest for formalisation.

Bosnia and Herzegovina has taken steps towards
reducing the fiscal burden on business, thus
facilitating formalisation. The central government has
attempted to simplify the registration process for firms
by introducing online platforms and one-stop-shops.
The Kosovo Strategy and Action Plan for 2019-2022
also seeks to simplify the legislative framework and
introduce a regulatory impact assessment system.'*

A better public understanding of the corruptive impact
of the informal economy and the benefits of operating
legally are promoted through various awareness
raising campaigns. These range from “Take a Receipt
and Win” lottery in Serbia to face-to-face meetings with
small business representatives in order to encourage
formalisation in Albania. In Albania and North
Macedonia, additional measures aimed to promote the
transparency and accountability of public spending
(as a factor influencing corruption perceptions of the
citizens) include the adoption of the public finance
management reform programmes and the introduction
of legal provisions on the reporting and recording of
liabilities.

116 European Commission (2019), Economic Reform Programme of

Albania (2019-2021), Commission Assessment, SWD, p. 22.

17 As of 1 January 2021 taxpayers should issue e-invoices for

business to government transactions, from 1 July 2021 for
business to business transactions and from 1 September 2021 for
business to consumers (cash) transactions.
18 European Bank for Reconstruction and Development (2017),
Strategy for Montenegro, p. 13.

19 1bid, p. 177.

Peci, B., op.cit.

51






THE ROLE OF
CIVIL SOCIETY

oughout the Western Balkans, civil society

organisations (CSOs) have established themselves

as important stakeholders in anticorruption. They

have increased both their expertise and their

ability to utilise this expertise in a range of contributions to
the anticorruption agenda.

CSOs’ anticorruption impact is achieved through a variety
of means — initiating legislative changes and benchmarks
for good practices to increase transparency, accountability
and integrity of public enterprises and enhancing the
private business representatives to prevent and combat
corruption. CSO’s input in regulatory developments has
included key pieces of legislation such as free access to
information, financing of political entities and election
campaigns, public procurement, protection of whistle-
blowers, declaration and confiscation of illegal assets, etc.

Another key area of impact —a dimension of anticorruption
existing almost entirely thanks to the efforts of CSOs - is
monitoring. They exercise this function both with regard
to the actual spread of corruption as well as to progress
achieved by anticorruption policies. CSOs monitor
developments related to EU negotiations such as judicial
reform, the fight against corruption and organised crime,
public administration reform, and media freedom. They
are also doing important analytical work, identifying
corruption generators and areas vulnerable to corruption
in state-owned enterprises.

Box 8. CSO-government collaboration: North
Macedonia

CSOs were actively involved in the drafting of the Law on
Prevention of Corruption and Conflicts of Interest and the
Law on Public Procurement. Also, after the appointment of the
new State Commission for Prevention of Corruption, it held
consultations with civil society to discuss future cooperation
during and after the presidential elections of 2019."** This trend
continues, with active involvement of CSOs in the process of
making the National Strategy for Prevention of Corruption.'*
The Council for Cooperation with and Development of the
Civil Sector in the summer of 2019 announced a public call
for the selection of civil society representatives in a working
group for drafting a plan of measures and activities for the
implementation of the process of vetting of the employees in
the Ministry of Interior.”” CSOs regularly provide input into
the deliberation of anticorruption policies in the Council.
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Most of CSOs’ contributions to anticorruption in the
Western Balkans are made at the national level but
there are also important local level anticorruption
efforts. In Serbia, for example, CSOs are involved in
establishing local anticorruption plans (LAPs) at the
local government level. This came after CSOs helped
form local anticorruption forums, bodies that were
monitoring local level corruption and were predecessors
to LAPs and monitoring committees. Even though
the process of adoption of LAPs and the formation
of monitoring committees still face major challenges,
the implementation of this concept is a good example
of possible synergy between civil society efforts and
government policy.

Box 9. CSO-government collaboration: Serbia

The government has committed to improving cooperation
with civil society, providing anticorruption grants to
CSOs, as well as ensuring alternative (shadow) reports on
implementation of the EU negotiations chapter 23 action
plan and the national anticorruption strategy.'** The Serbian
anticorruption agency, as an independent regulatory body
tasked with fighting corruption, established different
forms of cooperation from civil society organisations, from
declarative support, through cooperation to partnership.'*

Still, civil society’s contribution to anticorruption
progress faces a number of hurdles. CSOs are engaged
in a delicate balancing act — to reconcile cooperation
with government while performing their independent
watchdog function. In most cases, whenever CSOs
get involved in the advancement of anticorruption
legislationitismostly theresultof theirowninitiativeand
advocacy, rather than any demand from government.
Mechanisms for engaging civil society — even where
they exist — often remain a formality or seek to co-opt
national CSOs in portraying a more positive image
abroad. More often than not, CSOs inputs get rejected
by policy makers without satisfactory explanation,
while those that do get accepted are predominantly of
technical nature.

In Montenegro, for example, although a charter on
cooperation between the Council of Ministers and civil
society organisations was signed in 2017, there has
been no significant follow-up. The case of Montenegro
is also indicative of the pressures CSOs are under. The
Central Bank of Montenegro publicised information

124 Negotiation Group for Chapter 23, Action Plan for Chapter 23.
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that €45 million was held in saving accounts of non-
profit organisations, implying they enjoy undue higher
standards of living. This was used for smear campaigns
and pressure on CSOs aimed at undermining public
trust in them. Critical CSOs are being targeted through
informal channels that are hard to prove and identify."

SELDI supports CSOs anticorruption efforts in the
Western Balkans through its small grants programme,
launched in 2019. Some of its key results and impacts
are presented in Table 7.

Integrity of CSOs

Given their active role in promoting the integrity of
public office, it is all the more appropriate that CSOs
should be held to the highest standards of transparency
and accountability.

Overall, while a growing number of CSOs advocate for
good governance, there is little progress in taking steps
to make themselves more transparent. A clear measure
of this is the low number of CSOs that publish online

audit reports

Public procurement
transparency at the local
level

Transparency of public
funding of higher
education

Conflict of interests

Investigative journalism
against corruption in
environmental projects

Humane Politics,
BiH

Democracy Plus,
Kosovo

Centre for Civic
Education,
Montenegro

Centre for
Regional Policy
Research and
Cooperation
Studiorum, North
Macedonia

Roma Centre for

Democracy, Serbia

The monitoring of public procurement
has been upgraded with an additional
monitoring tool.

Table 7. SELDI’s impact through CSO interventions
Anticorruption sub-field  Institution Impact
Social audit as an CSR
anticorruption tool: Communication
the case of public Center, Albania
procurement
Anticorruption findingsin ~ Center for

The audit reports in BiH benefitted from a
new methodology for their analysis, which
points to explicit or implicit corruption.

An awareness raising campaign (including
educational video and social media posts)
enhanced the demand for transparency

in the field of public procurement. The
campaign was prompted by the results of
a survey, pointing to limited knowledge
among the public about the issue.

Introduced a methodology for monitoring
of the system of financial planning, public
procurement and financial reporting at
public universities.

Survey and analysis of the level of
understanding of conflict of interests,
nepotism and cronyism among the general
public.

Journalists trained in investigative methods
and investigations, aimed at revealing

and publicising cases of corruption in
environmental projects.

DEMOCRACY

B\

StucioRuUn

Centar for Regional Policy Resaarch and Cooperation

RCD

BUJANOVAC

126 BCSDN (October, 2019) Growing Pressure on Civil Society
and What to do About it? Regional Report on the trends in
the enabling environment for civil society development in
enlargement countries 2017/2018.

annual reports. In some countries (e.g., BiH), there is
no specific requirement for CSOs to publish operational
and financial reports — the law requires them to be
“transparent” without defining any specifics. In
practice, only CSOs that apply for governments funds
are obliged to provide reports on a regular basis.

Similarly, in Montenegro, the transparency, accountability
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and integrity of CSOs is still relatively weak. Annual
reports are mainly published by larger and more devel-
oped NGOs and there are no specific regulations of the
financial operations of CSOs. They operate on the basis
of the same financial and taxation laws as other legal
entities. Annual financial audits are not mandatory under
domestic laws, but are required for EU-funded projects
above €60,000. These reports are hardly ever published.

A good practice has been established in Serbia. CSOs
aspiring for cooperation with the anticorruption agency
are required to have internal codes of ethics or to be
members of networks that adopted such codes,'” as
well to submit their yearly financial reports to the
Business Registers Agency and tax authorities and can
be subject to a tax inspection.

Box 10. CSO transparency rating

Transparify is a methodology ' that provides a global rating
of the financial transparency of major think tanks. Initially,
Transparify visited the websites of over 150 think tanks in over
40 countries to find out whether they provide information
on who funds them and how much they receive from each
source. This was followed up by a second round of ratings
of the same think tanks to see whether their transparency
has improved. Three SELDI members have 5 stars in the
Transparify rating: Center for Democratic Transition (CDT)
(Montenegro) Center for the Study of Democracy (CSD)
(Bulgaria), and Institute Alternative (IA) (Montenegro).

EU support for CSOs anticorruption
agenda

The European Commission in its 2007 enlargement
strategy for the first time identified civil society
development and civil society dialogue as a core priority
of the enlargement process in the Western Balkans
and announced setting up of a facility to support it.
The priority has been translated to benchmarks for
most of the countries under the political criteria for
advancement in the EU integration process.

The 2019 Western Balkans summit of the EU in
Poznan emphasised the importance of governmental
cooperation with non-governmental organisations in
policy debates and the significance of establishing an
independent anticorruption civil society monitoring
process with defined indicators to monitor and evaluate
government commitments. At the summit, civil society
representatives from the region expressed their strong

127 Arennmja 3a Bop6y ITporus Kopyriuje, op.cit.

128 https://www.transparify.org/our-methodology

commitment to monitor closely their governments’
progress on anti-crime and anticorruption pledges.
However, according to the concluding statements, the
consensus for a civil society monitoring approach was
not reached at the government representatives’ level.
Policy makers reiterated that dealing with corruption
remains a priority for the region but it seems that in
reality the governments of the Western Balkans are not
willing to submit themselves to monitoring by civil
society.

The European Commission’s DG NEAR has developed
— in consultation with civil society — guidelines for
EU support to civil society in enlargement countries
(2014-2020). The guidelines encourage these countries
to pass legislation conducive for civil society, promote
the involvement of civil society in the pre-accession
process, and provide a framework for monitoring and
evaluation of the results achieved with the provided EU
assistance. CSOs in the Western Balkans have regarded
the guidelines as the key document for ensuring
enabling environment for their actions and their
development — a crucial precondition for civil society to
play a significant role in their countries’ development
and the EU enlargement process. The guidelines,
however, have not fully met these expectations. So far,
they only provided a narrow analysis of the state and
capacities of the civil society in the region, an analysis
that was only used to a certain extent for programming
of the EU financial assistance to civil society. From a civil
society perspective, this indicated a lack of ownership,
political will and commitment on the side of the EU
as well. Such limited use has led to shortcomings in
the implementation, monitoring and achieving of the
objectives of the guidelines.'”

In order to ensure political leverage and legal basis
for monitoring the development of civil society the
guidelines need to be more than just a programming
document. They should be reflected consistently in
the most important monitoring reports prepared
by the European Commission — the annual country
reports. Not being an official EC document and not
being adequately transposed into one (e.g., the country
reports), they did not have any political weight and/
or leverage to encourage both the governments and
the EU initiatives, as they intended to in the first place.
A corresponding monitoring methodology, as well as
a well-defined structure for monitoring, needs to be
defined in the document as well.”*

129 BCSDN (January 2020), Position on the New
Guidelines.

EU Civil Society

130" Ibid.
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Media capture

There are significant problems with media freedom
in the Western Balkans which have contributed to the
democratic backsliding of the region.”" Journalists,
media and CSOs working in the areas of investigative
journalism, human rights and corruption have been
seriously threatened by officials in some countries
(Bosnia and Herzegovina, Serbia and Montenegro),
with civil society activists often being exposed to smear
campaigns in pro-government tabloids, branded as
“foreign mercenaries” or “enemies of the state”.

These problems are exacerbated by the trends of
oligarchisation and state capture, which blur the
lines between government and business control over
newsrooms. Newsrooms across these countries suffer
from well-documented interference of media owners."*
This hampers the role of the media to provide
democratic oversight and results in the use of media
outlets to denigrate opponents, influence politics and
to extend private economic interests to politics or vice
versa.

Figure 30. Press freedom and media pluralism indexes
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Serbia, the largest media market in the Western Balkans,
isaparticular case in point. The country’s lack of publicly
accessible data or register on final beneficiary ownership
of media allows for hidden control and influence to
flourish. The widespread understanding of the Serbian
language throughout the former Yugoslavia makes this
a regional vulnerability. The Serbian government has
put increasing pressure on critical media, in particular
those producing investigative reports on corruption
cases.””® Moreover, the ongoing process of media
privatisation has resulted in further cases of media
ownership concentration in the hands of businessmen
with close links to the government.” In a notable
example, half of the shares of one of the influential
conservative outlets, Politika, went to the Russian East
Media Group. Despite this, there is extremely limited
information about the structure of ownership and
identity of the final beneficiary.”** In addition, local and
regional media in Serbia continue to be dominated by
a conspicuous pro-government bias. In this context,
it is not surprising that during the 2017 presidential
elections the ruling party candidate received ten
times more airtime on national broadcasters than all
others combined.”® Overall, the political pressure and
questionable ownership exert significant negative effect
on the media independence in Serbia."*’

In Albania, there is a trend of media ownership and
revenues concentrating in the hands of a few family
groups or oligarchs, which underscores media capture
risks.”®® The legislation on electronic media is still far
from international standards, which inhibits and
interferes with the right of Albanian citizens to access
information.
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Conflict, 10(2), pp. 222-238.
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THE ROLE OF CIVIL SOCIETY

Media freedom™

Thereisadeclineineditorialindependence, a weakening
of public service media and inadequate accountability
of media regulators in the region. Moreover, journalists
and activists face pressure and intimidation and
financing is being discontinued.

The previously higher ranking of Serbia on the World
Press Freedom Index has been compromised since 2014
amidst changes in the political climate, accompanied
by an increase in disinformation and the persecution of
journalists.'*’

In Serbia, media attacks have risen and journalism as a
profession has become increasingly unsafe. Journalists
are discouraged from covering sensitive topics such as
the talks with Kosovo and corruption. Libel lawsuits
have become commonplace and the Independent
Journalists” Association of Serbia documented 102
incidents of political pressure and violence against
journalists in 2018 alone.”*' In a survey, 74% of media
workers said that conditions in Serbia are not conducive
to free speech or that free speech faces serious obstacles.
Despite this, there remain serious investigative
journalism organisations such as KRIK and the Balkan
Investigative Reporting Network.'**

In Albania, the lack of public interest, a weak pubic
broadcaster and a lack of transparency allow private
and political interests to override those of consumers.
An anti-defamation package — a set of media laws
approved by the Albanian parliament — attracted
attention in 2019, as the laws would have increased
state regulation of online media outlets. It was later
vetoed by the president. Still, investigative journalism
remains rare and considered dangerous in Albania as
journalists covering corruption are often harassed.*

In Bosnia and Herzegovina, the press as well as online
outlets currently face a hostile environment due to the
country’s polarized political climate, which is marked
by nationalist rhetoric and threats to independent

139" The conclusions in this section are based on the forthcoming

CSD publication “Russian Sharp Power Influence in Southeast
Europe: Understanding and Responding to Kremlin’s Media
Capture Tools, Tactics and Narratives”, supported by the
National Endowment for Democracy.

140 World Press Freedom Index, “Serbia Report”, Reporters Without

Borders, 2020.
141 Freedom House, “Serbia Report”, 2019.
142 Media Sustainability Index, Serbia, IREX, 2019.

43 Exit.al (January 12, 2020) “Albanian President Vetoes Laws
Censoring Online Media.”

media."* In Kosovo, while the constitution guarantees
press freedom, the government and business interests
influence editorial policy and journalists report frequent
harassment and intimidation.'*

Media freedom in Montenegro is marked by an
oversaturated market which leaves individual outlets
vulnerable to political and economic pressure.'*
The government often withholds the signing of
advertising contracts between publicly owned entities
and opposition media outlets and self-censorship is
commonplace as independent journalists try to avoid
expensive defamation lawsuits and threats.'"

144 UNESCO Assessment of Media Development in Bosnia and

Herzegovina, IPDC, 2019.

Freedom House, “Kosovo Report”, 2020.
146 Csaky, Zselyke, “Montenegro, an EU Accession Front-Runner,
Moves Backward on Media Freedom”, Freedom House. 20
September 2018.

47 World Press Freedom Index, “Montenegro Report”, Reporters
Without Borders. 2019.
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INTERNATIONAL
COOPERATION

or more than a decade now, cooperation with

foreign partners and international organisations

has been a significant factor in any progress

achieved in anticorruption in the Western
Balkans. This cooperation has had two dimensions: the
adoption — and the monitoring associated with that
adoption — of international anticorruption standards
and technical and financial assistance provided to the
governments and CSOs.

Compliance with international
anticorruption standards

Monitoring in the field of anticorruption — both of the
dynamics of corruption itself and of compliance with rule
of law standards — is now about two decades old. From
initial scepticism and even resistance, it has now become
an indispensable element of any policies advancing good
governance. In a context, however, where the Western
Balkan countries “show clear elements of state capture”'*
monitoring is faced with a new challenge: state capture
creates a divergence between formal compliance and
the actual integrity in governance. This gap has mostly
emerged because of insufficient application of the
measurement of institutional change."*’

The Western Balkan countries, except Kosovo, have signed
and ratified international anticorruption and related
conventions of the Council of Europe (the criminal and
civil law conventions on corruption, and those on mutual
assistance in criminal matters and money laundering) and
the United Nations (UNCACand the Palermo Convention).
They are, again save for Kosovo (which co-operates and
works in line with the international conventions derived
from these organisations), also members of GRECO.

The anticorruption legislation of the signatories of the
UNCAC among the WB6 are mostly in line with its
provisions. Still there are parts where signatories are
partly harmonised or not harmonised at all. Serbia has
not included illicit enrichment in its Criminal Code, as

148 European Commission, (2018), A credible enlargement
perspective for and enhanced EU engagement with the Western
Balkans, Communication from the Commission to the European
Parliament, the Council, the European Economic and Social
Committee and the Committee of the Regions, COM(2018) 65
final, p.3.

149" On the significance of and tools for evaluating anticorruption

performance at the institutional level see: Stoyanov, A.,

Gerganov, A., Di Nicola, A., Constantino, F. (2015), Monitoring

Anti-Corruption in Europe: Bridging Policy Evaluation and

Corruption Measurement, CSD, Sofia.

recommended in UNCAC.™ In Montenegro, even after
a consultative hearing took place five years ago, illicit
enrichment is still not a criminal offence. In Albania, the
Criminal Code partially address the requirements of Article
17 of the UNCAC (embezzlement and misappropriation),
but illicit enrichment is not criminalized.” North
Macedonia has criminalised illicit enrichment pursuant to
article 359-a, introduced in 2009 to the Criminal Code but
no cases have been prosecuted based on that article.

The latest evaluation report by GRECO concluded that
Montenegro has implemented satisfactorily 8 out of 11
recommendations.’” In 2019 in Serbia, GRECO concluded
that the country had implemented satisfactorily or dealt
with in a satisfactory manner 2 of the 13 recommendations
contained in the Fourth Round Evaluation Report and
partly implemented 10 out of 13 recommendations.’”
North Macedonia was included in GRECO'’s fifth
evaluation round, which found that since the fourth
round of assessment “a non-compliance procedure was
launched in June 2018 in response to poor performance:
to date only 31% of recommendations have been fully
implemented, 42% partly implemented and 26% remain
notimplemented.” Referring to the policy and institutional
framework for preventing and combatting corruption in
North Macedonia, GRECO concluded that its strength “is
questionable as the implementation of different policies
and laws is weak and selective in practice.”’** Bosnia and
Herzegovina did not perform much better — by the end
of 2020 it had implemented satisfactorily none of the 15
recommendations.’ As for Albania, GRECO concluded
that Albania had implemented satisfactorily or dealt with
in a satisfactory manner 9 of the 10 recommendations
contained in the Fourth Round Evaluation Report."

150 Purovi¢, L. & Diligenski, T.P., (June 2018) Analiza
kompatibilnosti anti-korupcijskog zakonodavstva sa pravnim
tekovinama eu i medunarodnim standardima, p. 21.
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The role of EU enlargement

The prospect of joining the European Union is the single
most important external factor in support of rule of law
and anticorruption reforms in the Western Balkans. The
stakes of success in this endeavour are high as what is
involved is not just the future of good governance in the
Western Balkans but also the credibility of the EU as a
force for good governance beyond its borders.

Theapproachtoanticorruptionintheenlargementstrategy
pursued in that context by the European Commission
has undergone considerable evolution, incorporating
lessons from the 2004, 2007 and 2013 enlargements but
also discussions among member states in 2019. The
current “merit-based” approach breaks conditionality
down into “negative and positive,” expects member
states to “contribute more systematically to the accession
process,” and includes options such as suspension of
negotiations and freezing of funds.” SELDI welcomes
the incorporation in the enlargement process of some of
its earlier recommendations, including: a stronger focus
on political engagement and economic fundamentals;
mainstreaming of anticorruption efforts in more policies
and not just in anticorruption institutions and the
judiciary (the Commission states that “anti-corruption
work will be mainstreamed through a strong focus
in relevant chapters”); and protecting the important
EC — civil society relations, including their financial
underpinning from unexpected distress."**

An important linkage was also established in 2020
between EU’s internal rule of law policies and “how the
rule of law is embedded in the work with accession [...]
countries [...].”"" The significance of anticorruption is
also acknowledged in another EU initiative towards
the region in 2020 — the Economic and Investment Plan
for the Western Balkans.'® Yet, beyond the adoption of
the “fundamentals first” approach (an important and
welcome development), the primacy of the rule law

157 European Commission (2020) Enhancing the accession process -A
credible EU perspective for the Western Balkans, Communication
from the Commission to the European Parliament, the European
Council, the Council, the European Economic and Social
Committee and the Committee of the Regions, Brussels, 5.2.2020
COM(2020) 57 final.

158 SELDI (2020), The New Approach on Enlargement: Good Ideas in
Need of a Captain..
159 European Commission (2020) Communication - 2020 Rule

of law report - the rule of law situation in the European Union,
Communication from the Commission to the European
Parliament, the European Council, the Council, the European
Economic and Social Committee and the Committee of the
Regions, Brussels, 30.9.2020 COM(2020) 580 final, p.2.

European Commission (2020), An Economic and Investment Plan
for the Western Balkans, Communication from the Commission to
the European Parliament, the European Council, the Council, the
European Economic and Social Committee and the Committee of
the Regions, Brussels, 6.10.2020 COM(2020) 641 final.

agenda for progress in any other area of development
of the Western Balkans needs to be further emphasised,
in particular through:

* Broadening the range of stakeholders engaged
in both monitoring and advocating for good
governance reforms. Expecting that incentive-driven
compliance by the executive branches of government
in these countries would muster the political
momentum needed to roll back the advanced
state of private interest capture of governance is
unrealistic. Only a public-private coalition involving
both EU institutions and actors and local public and
private institutions and individuals would be able
to ensure the scaffolding of positive anticorruption
developments, i.e., their irreversibility.

* A more dynamic, rolling feedback mechanism for
assessing actual progress is required, whereby
assessments of performance would be made on
a continuous basis (the time lag between annual
assessment cycles and the incorporation of their
findings into policy is too big). Innovative and tailored
monitoring tools are needed to assess how corruption-
proof specific public institutions are and to identify
anticorruption policy and implementation gaps.

External rule of law assistance

EUs role as an external factor in domestic
(anticorruption) reforms in the Western Balkan is
further complicated as it defines performance targets
and at the same time provides assistance for their
achievement. Conducting negotiations (an activity
that usually involves two sides with different, even
conflicting intentions) while providing development
aid and technical assistance to the other side in these
negotiations is a delicate balancing act.

Anticorruption assistance — both technical and financial
— for the Western Balkans needs to be provided in
synchrony with EU’s general policy messages. This
is what is now expected from the Instrument for Pre-
Accession Assistance (IPA) IIl. Given the findings of
SELDI's SCAD assessment of the intensity of state
capture in the region (see chapter I), EU funding should
incorporate the primum non nocere (first, do no harm)
principle. In other words, itneeds to ensure that it does not
become counterproductive by strengthening clientelistic
networks of corrupt politicians and privileged businesses
which receive the lion share of EU funded procurement.

IPA III has earmarked €14.5 billion — a 13% increase on
IPA 1II - to support EU candidate countries and potential
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INTERNATIONAL COOPERATION

candidates on their path towards fulfilling the EU accession
criteria through deep and comprehensive reforms.

Figure 31. Albanians twice as enthusiastic about the EU as the
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Source: Standard Eurobarometer 92

In Serbia, the outgoing support instrument IPA II
focused on democracy, rule of law, competitiveness,
and growth. There has not yet been any complete
assessment what impact has been achieved (the latest
available assessment shows that by the end of 2017, only
23% of the target values had been fulfilled)."*" Technical
assistance included trainings for employees of the Anti-
Corruption Agency on financing of political parties,
public procurement, complaints, communication
strategy and strengthening the national mechanisms
for the prevention and fight against corruption.

Figure 32. IPA Il financial assistance per capita of the
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161 Momcilovic, M. and Urosev, A. (2019), External Evaluation of
Serbian Public Administration Reform Strategy, p.13.

The flagship EU-funded projectin Albaniais EURALIUS
which supports and assists in the drafting and adoption
of justice reform through support provided to the
Ministry of Justice and the National Assembly. The
current action programmes focus on reforms of key
sectors such as democracy and governance, rule of
law and fundamental rights, and competitiveness and
growth. The latest action programme put emphasis
on the rule of law, justice reform (€64 million) and
environment protection and economic development
(€30 million).

Figure 33. The share of RoL in overall EU financial assistance to
Albania doubled over the past four years
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Source: [nstrument for Pre-accession Assistance (IPA II)

In North Macedonia, significant progress has been
made in sector-based programming involving all
stakeholders. The revised Indicative Strategy Paper
seeks to enhance the response to new challenges such
as migration, terrorism and violent extremism, climate
change and economic governance.

Figure 34. IPA Il financial assistance as share of GDP in Kosovo
three times that in BiH
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The EU anticorruption initiative in Kosovo is focused
on mainstreaming anticorruption provisions in
EU horizontal and sectorial legislation and policy,
monitoring performances in the fight against corruption,
supporting the implementation of anticorruption
measures at national level via funding, technical
assistance and experience-sharing and improving the
quantitative evidence base for anticorruption policy.
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Figure 35. The share of RoL in overall EU financial assistance
differs significantly among the WB6
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In BiH, the most notable anticorruption projects under
IPA are Institutional Support to Anticorruption (IPAK),
which aims to strengthen the capacities of institutions
in BiH in implementing the anticorruption and
EU4Justice, which aims to enhance the effectiveness,
integrity and professionalism of the institutions in
the rule of law sector. The adoption of country-wide
strategies such as on public financial management and
on employment remains a key requirement for Bosnia
and Herzegovina to benefit fully from IPA funding. For
Montenegro, the emphasis of the action programme
was put on the reforms and investments in the area of
the rule of law and fundamental rights, agriculture and
rural development and additional funds (performance
reward) allocated to the social sectors, with a specific
focus on the health sector.
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THE WAY FORWARD:

CATALYSING ANTICORRUPTION
IN THE WESTERN BALKANS

he advancement of integrity governance and
the squeezing out of corruption in the Western
Balkans in the past five years has been incremental
and slow at best. Slow and patchy progress has
allowed private interests to acquire a hold on government
resulting in state capture and democratic backsliding.
Releasing governance from this grip can only be achieved
by an alliance of stakeholders acting in concert: reform-
minded policy makers, civil society and international
partners, chief among which is the European Union.

At the national level, it is necessary for public bodies in
the Western Balkans to set up procedures for effective
prosecution of corrupt high-level politicians and senior
civil servants. Through cooperation with the civil society,
business, media and academia, they should also introduce
an independent corruption and anticorruption monitoring
mechanisms. Such mechanisms are needed at all levels —
from corruptionrisk assessment of policies to proof-reading
of key legislation (public procurement, privatisation,
lobbying, anti-trust, whistle-blower protection) and
analysing the efficiency of the internal anticorruption
procedures in individual public institutions. Business
associations should also strengthen their role in promoting
self-regulation and facilitating the reporting of corrupt
practices in companies.'”

The analysis of SCAD data suggests that a key priority
should be safeguarding and monitoring judicial
independence and performance. The influence of
the legislative and executive branches in the selection
and promotion of judges and prosecutors should be
normatively excluded or minimised. Countries where
the majority of the judicial self-governing bodies are not
elected among judges and by judges should adopt reforms
increasing their voting power. National governments
need to ensure that the procedures for the appointment,
promotion and dismissal of judges are transparent to the
public.

Critical economic climate issues should be addressed
through continuous monitoring of hidden economy areas.
Particular attention should be focused on undeclared
work and the hiding of revenues in excise and service
sectors, as well as on identifying and addressing critical
junctures and links to the black economy, corruption and
organised crime. A proper balance between prevention
and repression is especially important to strike when
seeking to reduce the size of the hidden economy and its
impact on corruption. First, national governments need
to identify what incentivises employers and employees to
engage in informal business activities; these would then

162 CSD (2018), Private Sector Corruption in Bulgaria.

be factored in the design of reforms for improving the
business environment, the tax policy and the quality of the
public services (education, healthcare, infrastructure, etc.).
Second, governments should consider the use of awareness
campaigns, the introduction of flexible types of labour
contracts, use of vouchers, amnesties or tax reductions to
promote the transition from the informal to the formal
sector. Third, the numerous intrusive inspections of small
and micro-companies should be replaced with targeted
inspections at key risk companies, sectors and locations.
The latter would require consolidation of national registers,
use of data-mining systems and redflags, and collaboration
among all relevant national and cross-border public
authorities. The development of e-government solutions
and the encouragement of electronic payments (e.g.,
through lower thresholds for cash transactions) would also
have a beneficial effect in formalising the economy.

Antimonopoly laws in the Western Balkans need to be
made effective, including through the empowerment of
antimonopoly commissions and the tracking of legislation
for loopholes allowing the monopolisation of sectors or
bias towards specific private interests.

A critical issue in ensuring that governments are held
accountable is transparency of media ownership,
newsroom independence and safeguarding media
freedom from political interference. External oversight
on any policy would not be possible without free access to
information, media independence, freedom of speech and
adherence to the critical transparency rules. A particular
focus in the governments’ efforts should be avoiding civil
society capture, improving the corporate governance of
state-owned enterprises, and the transparent management
of large-scale investment projects.'®

The advancement of the quality of public governance in
the Western Balkan countries is now closely linked with
the process of their integration with the European Union.
The underlying conditions which influence integrity
reforms are different in each country, making the EU the
regional stabilising factor for these reforms.

For its enlargement strategy to allow it to continue being
such a factor, the EU needs to engage more proactively
politically with the Western Balkans countries, providing
them with a clear perspective for the future. Stronger
engagement would, however, need to guard against
several unintended consequences, which could make it
counterproductive. Itwould need to ensure that the benefits
of closer economic integration with the Union do not

163 SELDI (2016), Shadow Power: Assessment of Corruption and Hidden
Economy in Southeast Europe.
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accrue exclusively to a small clique of privileged elites and
oligarchs, thus further exacerbating business state capture.
The membership-related conditionalities on the integrity
of governments need to be accompanied by equally
strong domestic public demand for accountability, lest the
dominant political actors choose the former as an excuse to
disregard the latter. Engagement in the diplomatic arena
with politicians and senior government officials would
also need to be performed in a way that does not create
the impression of political endorsement. The overall effect
of this process should be to stand up to and neutralise the
harmful effects of authoritarian influence in the region.

The European Commission and the local EU Delegations
need to expand their direct engagement with policy-
makers and civil society in the region, including in
monitoring anticorruption developments. It needs to
reinforce the accession negotiations’ technical aspects
on anticorruption with more political assertiveness
regarding progress in tackling high-level corruption and
state capture. In helping the countries deal with the latter,
the EU would be well advised to mainstream innovative
analytical instruments to guide its policies, such as the
ones piloted by SELDI:

* Monitoring Anticorruption Policy Implementation
(MACPL)'*  tool, which assesses the corruption
resilience of institutions and identifies anticorruption
policy and implementation gaps;

e State Capture Assessment Diagnostics (SCAD),'®
which helps identify state capture areas.

SCAD data suggests that the main challenge for countries
in the region remains in the form of state capture enablers
such as media control, corruption in the judiciary, lack
of integrity of public organisations, impartiality and
insufficient anticorruption procedures. These are, in fact,
the areas at the heart of the EU enlargement process. The
EU could expand the rule of law instrument introduced
for its member states, which links good governance
performance with financial assistance to the Western
Balkans as well. In this respect, it is particularly important
to allow for the reversibility of the process of accession
with the possibility of both reducing or stopping of
financial assistance in case of non-compliance with the
agreed conditions.

The European Commission would need to pay particular
attention to safeguarding competition in sectors of high
monopolisation pressure when implementing its “robust
economic and investment plan for the region” which
aims to “boost the economies while improving their
competitiveness, to better connect them within the region

164 CSD (2015), Monitoring Anti-Corruption in Europe. Bridging Policy
Evaluation and Corruption Measurement.

165 CSD (2019), State Capture Assessment Diagnostics.

and with the EU.”"* Business state-capture pressure is
typically channelled through the concentration of public
procurement, construction permits, concessions and
privatisation deals, as well as licenses in regulated and
excise duties’ businesses. In fact, breaking the deadlock
of this pressure might help to advance the economic
development of the region as much as would EU
development funds and investment loans.

The technical support, policy advice and EU funding should
be directed towards anticorruption and antimonopoly
efforts focused on critical sectors, specifically those
vulnerable to state capture, such as energy, infrastructure,
banking and telecommunications. The extension of
advisory missions to the whole Western Balkans will also
benefit the performance of the rule of law assessments;
however, it is recommended that any case-based peer-
reviews include civil society experts. The European
Commission and the local EU Delegations should work
together with local stakeholders to establish procedures
for regular trial monitoring of corruption cases, as well as
monitoring the progress of the judicial reforms.

For such a cooperation to produce a tangible impact, civil
society organisations in the Western Balkans need to affirm
their credibility as agents of anticorruption. This credibility
is built on two pillars — capacity and integrity. In terms of
the former, monitoring of both government performance
and actual proliferation of corruption has already become
a well-established domain of CSO competence. It needs to
be supplemented by the skills to provide legislative inputs;
these skills include analytical competence and the ability
to conduct advocacy campaigns. Shadow reporting is an
underused tool for CSOs, both with respect to EU initiatives
and government policies. An indication of the quality
of such reporting would be that its considerations be
reckoned with in policy making and legislating. This kind
of work at the national level needs to be complemented
with actions among local communities.

None of the above can be expected to achieve any impact
unless CSOs are themselves a paragon of integrity. They are
not exempted from becoming targets of various corrupting
influences, including by unscrupulous politicians and
shady business interests. They are also the targets of smear
campaigns by corrupt political elites. In order to ward
off such influences, the civil society sector needs a more
robust self-regulation. It should reinforce its integrity,
including through introducing mandatory procedures for
transparency in the sector, ensuring effective control of
compliance with financial regulations, and wider use of
auditing.

166 Council of the European Union (2020), Zagreb Declaration.
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ALBANIA AND KOSOVO

PERMBLEDH]JE EKZEKUTIVE

é dy dekadat e fundit, vendet e Ballkan-

it Peréndimor kané pésuar transformime

té ndjeshme politike, sociale dhe ekono-

mike. Sidoqofté, njé numér sfidash té
jashtézakonshme mbeten kritike, ndér té cilat éshté in-
tegriteti i geverisjes publike. Céshtja e sundimit té ligjit
né pérgjithési dhe antikorrupsioni né vecanti tani jané
né zemér té projektit politik mé konsekuent té Ballkanit
Peréndimor — integrimi i tyre me organizatén kryesore
té Evropés, Bashkimin Evropian. Kontributi i SELDI-it
né axhendén antikorrupsion té Ballkanit Peréndimor ka
gené specifik dhe veprues, duke kérkuar t€ ndértojé ura
ndérmjet monitorimit, analizés dhe rekomandimeve té
politikave.

Raporti Rajonal Antikorrupsion 2020 shqyrton kuadrin
legjislativ dhe zhvillimet né praktikén e institucioneve
shtetérore - ekzekutivin, legjislativin dhe gjyqésorin.
Vlerésimi i faktoréve rregullatoré dhe institucionalé qé
mundésojné korrupsionin né rajon nuk synohet si njé
inventar gjithépérfshirés, por pérkundrazi, thekson disa
nga ¢éshtjet prioritare té réndésishme pér pérpjekjet e
mundshme pér nxjerrjen né sipérfage té burimeve té
pérbashkéta té korrupsionit. Raporti ofron njé model
pér raportimin e progresit antikorrupsion nga shoqgéria
civile né vendet e Ballkanit Peréndimor.

Dinamikat e korrupsionit

Mjetet e monitorimit té¢ SELDI-it ofrojné té dhéna né
lidhje me ndryshimet né pérhapjen aktuale té dy llojeve
té korrupsionit — korrupsionit administrativ (ryshfeti),
i cili prek individét dhe bizneset, dhe kapjes sé shtetit
(korrupsioni i madh) gé ndikon né funksionimin e
institucioneve demokratike dhe né vendim-marrjen e
geverisé. Né lidhje me kété té fundit, aplikimi i mjetit
Diagnostikimi i Vlerésimit té Kapjes sé Shtetit i SELDI-
it (SCAD) né Ballkanin Peréndimor ka zbuluar se
ekzistojné rreziqe t€ konsiderueshme té kapjes sé shtetit.
Presioni i kapjes sé shtetit né rajon mbetet ende né
nivele té larta. Rezultatet tregojné se asnjé nga vendet
nuk éshté afér kapjes sé ploté té shtetit, por ka cénime
kritike né funksionimin e kontrolleve dhe té ekuilibrave
demokratiké dhe ekonomiké.

GjetjeteSCAD-ittregojnépraninéeforté t¢ mundésuesve
mjedisoré si¢ jané organizatat publike jo-efektive, té
cilave ju mungon integriteti, paanéshméria dhe pro-
tokollet e fugishme anti-korrupsion. Gjetjet, gjithashtu
tregojné simptoma aktuale té presionit té kapjes sé
shtetit nga biznesi, pér shémbull, monopolizimi qé
ndodh né nivel kombétar, sektorial ose institucional.
Presioni i monopolizimit éshté mé i larti né Shqipéri
dhe Kosové." Nivele té konsiderueshme jané regjistru-
ar gjithashtu né Bosnjé dhe Hercegoviné, né Serbi, né
Magedoniné e Veriut dhe né Malin e Zi. SCAD-i tregon
simptomat e zhvillimeve té tilla né sektorét kryesoré
ekonomikeé. Njé nga kéta sektoré éshté energjitika, pér
shkak té niveleve té larta t€ pérqéndrimit, mungesés
sé transparencés dhe strukturés joefikase té qeveris-
jes sé ndérmarrjeve shtetérore si dhe té mungesés sé
mbikéqyrjes sé duhur rregullatore.

Nivelet e presionit té kapjes sé shtetit né rajon jané té larta*
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*Presionii kapjes sé shtetit té biznesit pérqéndrohet né presionin e monopolizimit né
nivelin kombétar, sektorial ose institucional. Mundésuesit e kapjes sé shtetit pérfshi-
jnéfaktoré institucionalé dhe mjedisoré né nivel kombétar.

Burimi: SELDI SCAD, 2020.

Shkalla né té cilén korrupsioni tolerohet nga publiku
i gjeré éshté njé tregues i réndésishém i progresit té
integritetit té zyrave publike. Sistemi i Monitorimit
té Korrupsionit (SMK) i SELDI-it, i cili mat format
mé té vogla té korrupsionit (ryshfetit), tregon se
pranueshméria e korrupsionit mbetet relativisht e
larté né Ballkanin Peréndimor. Bosnja dhe Hercegovina,
Magedonia e Veriut dhe Kosova shfaqin pranueshméri
mé té larté se pjesa tjetér. Kjo, gjithashtu korrespondon
me nivele té caktuara té presionit té korrupsionit —
shumica dérrmuese (82%) e qytetaréve né rajon, qé
besojné se korrupsioni éshté i pranueshém né parim,
presin gé tu kérkohet ryshfet. Edhe mé e réndésishmja,
mé shumé se gjysma (62%) e atyre qé nuk e pranojné
korrupsionin si normé ende mendojné se ka té ngjaré té
béhen viktima té presionit té korrupsionit.

Emértimi “Kosova” nuk paragjykon pozicionet mbi statusin
dhe éshté né pérputhje me UNSCR 1244/1999 dhe Opinionin e
Gjykatés Ndérkombétare té Drejtésisé (ICJ) mbi deklaratén e
pavarésisé sé Kosovés.
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Burimi: SELDI Sistemi i Monitorimit té Korrupsionit, 2019.

Gjetjet e SMK-sé tregojné se né krahasim me 2016-én presioni
i korrupsionit né vitin 2019 u rrit né katér nga gjashté
vendet e Ballkanit Peréndimor: Bosnja dhe Hercegovina, e
ndjekur nga Mali i Zi, Kosova dhe Serbia. Vetém Shqipéria
dhe Magedonia e Veriut kané pésuar njé rénie t€ lehté té
presionit té korrupsionit. Kéto rezultate tregojné se vendet
nén presion politik mé té larté nga BE dhe me njé géllim
té qarté afatshkurtér né horizontin e tyre té pranimit né BE,
kané shfaqur njé performancé mé té€ mireé.

Legjislacioni antikorrupsion

Né gamén e mjeteve ligjore antikorrupsion, vendet e
BPkané arritur pérparimin mé té madh né zhvillimin
e akteve ligjore, duke pérfshiré fusha té tilla si paran-
dalimi i konfliktit té interesit, mbrojtja e denoncuesve
dhe kérkesat pér deklarimet e pasurive nga zyrtarét
publiké. Né pérgjithési, ata kané adaptuar standardet
ndérkombétare té anti-korrupsionit né legjislacionet
e tyre kombétare, duke pérfshiré dispozitat pér pjesén
mé té madhe té veprave té detyrueshme té korrupsionit
sipas Konventés sé Kombeve té Bashkuara Kundér Ko-
rrupsionit (UNCAC), si dhe pér disa jo té detyrueshme.

Aktivizmi rregullator né Ballkanin Peréndimor nuk
ishte rezultat i njé mekanizmi reagues pér efektivitetin
e politikave, por mé tepér njé pérgjigje ndaj kérkesés
né rritje pér integritet né geverisje, qé vjen nga pub-
liku vendas dhe partnerét ndérkombétaré. Detyra tani
pér geverité kombétare éshté té gjurmojné shfagjet dhe
format e korrupsionit duke ruajtur stabilitetin rregul-
lator dhe shmangien e mbingarkesés sé gjyqésorit me
ndryshime té shpejta té ligjeve né fuqi.

Njé rast né fjalé éshté prokurimi publik. Gjaté tre
viteve té fundit, ligjet mbi prokurimin publik jané ri-
shikuar shpesh, duke treguar gqé politikat po pérpigen
té ndjekin praktikat e ndryshme té kéqija. Né Ballkanin
Peréndimor, prokurimi publik éshté njé zoné e rrezi-
kut té larté té korrupsionit pasi pérdoret jo vetém pér
té prokuruar mallra dhe shérbime pér pérfitim publik,
por shpesh pér té transferuar fonde publike né xhepat
privaté. Vlerésimi i SELDI-it pér prokurimin publik né
vendet e BP zbulon se ai éshté vecanérisht i ndikuar

negativisht nga faktoré té tillé si: tendera shpesh té har-
tuara pér té favorizuar pjesémarrés té vecanté né ten-
dera, mbikéqyrja e dobét mbi pajtueshmériné dhe zba-
timin e kushteve té kontratés, pérdorimi i tepruar i pro-
cedurave me negocim pa shpallje publike, njé numér i
madh tenderash me njé oferté te vetme, etj.

Institucione té specializuara
antikorrupsion

Krijimi i institucioneve ekzekutive me kompetenca ek-
skluzive antikorrupsion né mjedisin e kapjes sé shtetit té
vendeve té Ballkanit Peréndimor u pérball me njé dilemé:
shumé pak kompetenca do t'i bénin ato té padobishme,
gjé gé do té rrisé mé tej mosbesimin e publikut ndaj gever-
isé; shumé kompetenca, dhe ata rrezikojné té béhen
mjete pér qéllime politike partizane. Vendet né BP jané
pérpjekur ta zgjidhin kété dilemé né ményra té ndrys-
hme. Né Kosové, ekziston vetém njé Zyré e Miré-Qever-
isjes me teté persona brenda Zyrés sé Kryeministrit té
Kosovés, e cila monitoron hartimin dhe zbatimin e do-
kumenteve strategjike kundér korrupsionit. Né Shqipéri,
gjithashtu nén autoritetin e Kryeministrit, ekziston njé
Koordinator Kombétar kundér Korrupsionit. Né Ser-
bi, angazhimi éshté mé i hollésishém: Agjencia Kundér
Korrupsionit ka njé detyré mjaft té gjeré (monitorimi dhe
bérja e politikave, zgjidhja e konfliktit t€ interesit, fillimi
i ndryshimeve dhe miratimi i rregulloreve né fushén e
anti-korrupsionit, koordinimi i organeve té tjera anti-
korrupsion, etj.). Agjencia Malazeze pér Parandalimin
e Korrupsionit ka njé mandat té gjeré té ngjajshém
- zbatimi i masave pér parandalimin e konfliktit té
interesit, mbledhja dhe kontrolli i raporteve mbi pasurité
dhe té ardhurat e zyrtaréve publiké, marrja dhe veprimi i
raporteve té sinjalizimit, etj. Né Bosnjé dhe Hercegoving,
pér shkak té strukturés sé saj komplekse, ka 14 organe
antikorrupsion né té gjitha nivelet e geverisé dhe té
gjithé ata jané krijuar me vendim zyrtar té geverive ose
parlamenteve dhe kané juridiksionet e tyre.

Integriteti i shérbimit civil

Reformat gé synojné rritjen e integritetit t€ administratés
publike né vendet e BP, té nxitura kryesisht nga
Bashkimi Evropian dhe premtimi i pranimit né BE, kané
sjellé si rezultat qé té gjitha vendet kané miratuar ligje
té shérbimit civil. Ekzistojné mekanizma té ndryshém
pér parandalimin dhe Iuftimin e korrupsionit né
radhét e népunésve civilé. Pér shembull, né Bosnje dhe
Hercegoviné kéto ¢éshtje rregullohen nga ligje t€ shumta
dhe autonome pér secilin nga nivelet e specifikuara té
geverisjes. Né Kosové, nga ana tjetér, nuk ka dispozita
specifike antikorrupsion né ligjin pér népunésit civil,
por vetém né Kodin e Sjelljes sé Népunésve Civilé
dhe ligjin antikorrupsion. Sidoqofté, zbatimi i kétyre
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mekanizmave dhe politikave represive mbetet mjaft
i dobét dhe pa efekt té prekshém, duke krijuar késhtu
terren pjellor gé sjellja joetike té béhet e pranueshme.
Né té gjitha vendet e BP, népunésit e larté civilé dhe
vecanérisht disa kategori té vecanta té népunésve civilé
té punésuar né sektoré me rrezik té larté korrupsioni
(policia, administrata tatimore, doganat, etj.) jané té
detyruar té raportojné pasurité dhe té ardhurat e tyre
né institucionet kompetente. Sidoqofté, institucionet e
ngarkuara me kontrollin e aseteve dhe té ardhurave jané
pérgéndruar kryesisht né zyrtaré publikeé té zgjedhur, né
vend té népunésve civilé. Pothuajse né té gjitha vendet
ekziston njé problem me largimet nga puna qé anulohen
nga gjykatat, duke treguar mangeési né zbatimin e uljeve
né detyré ose shkarkimin e népunésve civilé.

Vénia né jeté e antikorrupsionit: sistemi
gjyqésor

Megjithése reformat gjyqésore kané vazhduar pér mé
shumé se njé dekadé né té gjitha vendet e Ballkanit
Peréndimor, ato nuk kané prodhuar progres té
réndésishém. Thelbiikétyre reformave ka genéikufizuar
né pérmirésimin e kornizés legjislative dhe ¢éshtjeve
té tjera teknike, pasuar nga zbatimi dhe performanca
e dobét, vecanérisht né lidhje me ndjekjet penale dhe
dénimet efektive — dénimet pérfundimtare té zyrtaréve
publiké mbeten kryesisht né njé shifér té vetme. Kjo
éshté vecanérisht e vérteté pér rastet e korrupsionit té
nivelit mé té larté, megjithése pérjashtimet kané filluar té
shfagen. Ndarja e pushteteve dhe krijimi i njé gjyqésori té
pavarur pengohen nga politizimi i gjyqésorit, ndikimet
e padrejta dhe korrupsioni — pushteti legjislativ dhe
ekzekutiv ende ushtrojné njé ndikim té forté né procesin
e zgjedhjes sé gjyqésorit dhe né shpérndarjen e buxhetit.
Té gjitha kéto c¢éshtje paragesin pengesa té médha
né rrugén e pranimit né BE té vendeve té Ballkanit
Peréndimor. Mangeésité kryesore né qeverisjen dhe
funksionimin e gjyqésorit pérfshijné:

e ndikimi i degéve legjislative dhe ekzekutive né
pérzgjedhjen dhe ngritjen né detyré té gjyqtaréve
dhe té prokuroréve;

e organet gé qeverisin gjygésorin dhe prokuroriné
nuk jané té ndara si¢ duhet;

e zbatimi i pérgjegjésisé disiplinore dhe kodeve té
etikés pér gjyqtarét dhe prokurorét éshté akoma
shumé i kufizuar;

e zyrave té prokurorive publike u mungojné burimet,
vecanérisht ekspertiza né kriminalistikén financiare;

e strukturat manaxheriale jané té paqarta dhe kompe-
tencat shpesh mbivendosen.

Antikorrupsioni né ekonomi: sektori
informal

Njé sektor i réndésishém i ekonomisé informale i
lidhur ngushté me korrupsionin vazhdon té shqetésojé
Ballkanin Peréndimor. Prania e kétij sektori mund t'i
atribuohet njé numri t€ madh shkagesh, té tilla si morali
iulét tatimor; mjedis i dobétibiznesit dhe nivelet shumé
té larta té varférisé; mungesa e besimit né institucionet
e qgeverisé dhe perceptimi i larté i korrupsionit; taksimi
dhe kostot e larta para-fiskale, paralelisht me politikén
tatimore tepér shtrénguese; inspektime dhe kontrolle
té pamjaftueshme; burokraci, sistemi i pagesave té
rénda té ndérprerjeve t€ marrédhénieve té punés dhe
ndryshimet e shpeshta té legjislacionit.

Shqipéria 34%
Kosova* 19%
Serbia M Pa kontraté té shkruar né
punén kryesore
Bosnja dhe
Hercegovina Shpérblim mé i larté i réné
L dakord dhe i paguar se sa
Malii Zi kontrata e deklaruar
Magedonia
e Veriut

0% 10% 20% 30% 40% 50% 60% 70% 80% 90% 100%

Burimi: SELDI Sistemi i Monitorimit té Korrupsionit / Sistemi i Monitorimit té Ekonomisé
Informale, 2020.

Toleranca e larté ndaj evazionit té kontributeve
tatimore dhe té sigurimeve shogérore éshté kultivuar
né Ballkanin Peréndimor pér shkak té perceptimit
se autoritetet tatimore, dhe né pérgjithési sistemi
publik jané té korruptuar. Sipas 45.7% té bizneseve né
Magedoniné e Veriut dhe 72.9% né Shqipéri, korrupsioni
éshté faktori mé i réndésishém pér ekzistencén e
ekonomisé informale. Kjo e bén publikun té besojé se
taksat nuk pérdoren si duhet pér ofrimin e shérbimeve
mé té mira publike.

Politiké-bérésit e Ballkanit Peréndimor kané ndérmarré
hapa pér té nxitur pérdorimin e detyrueshém té
kontratave té shkruara né punén kryesore, por
pérpjekjet e tyre kané mbetur kryesisht té pasuksesshme,
pasi nivelet e pérgjithshme té ekonomisé informale
vazhdojné té rriten. Kjo éshté pér shkak té ményrave
té shumta alternative t€ shmangies sé pagesés sé
kontributeve shéndetésore dhe shogérore, té tilla
si néndeklarimi i shumés sé pagés sé marré, ose
mosdeklarimi i punéve dytésore ose me kohé té
pjesshme.
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Né té gjithé Ballkanin Peréndimor, organizatat e
shoqérisé civile (OSHC) kané rritur ekspertizén
dhe aftésiné e tyre pér té pérdorur kété ekspertizé
né njé séré kontributesh né agjendén antikorrupsion.
Ndikimi i tyre kundér korrupsionit arrihet pérmes
njé larmie mjetesh — inicimi i ndryshimeve legjislative
dhe standardeve pér praktikat e mira pér té rritur
transparencén, llogaridhénien dhe integritetin e
ndérmarrjeve publike dhe rritjen e kapacitetit té biznesit
privat pér té parandaluar dhe luftuar korrupsionin.

Duke pasur parasysh rolin e tyre aktiv né promovimin
e integritetit té zyrés publike, &shté akoma mé e
pérshtatshme gé¢ OSHC-té té mbahen sipas standardeve
mé té larta té transparencés dhe llogaridhénies. Né
pérgjithési, ndérsa njé numér né rritie i OSHC-ve
avokojné pér miréqeverisjen, ka pak pérparim né marrjen
e hapave pér t'u béré vetémé transparente. Njé masé e
qarté e késaj éshté numri i ulét i OSHC-ve gé publikojné
né Internetraporte vjetore. Né disa vende (p.sh., né Bosnje
dhe Hercegoviné), nuk ka ndonjé kérkesé specifike pér
OSHC-té gé té publikojné raporte operacionale dhe
financiare - ligji kérkon qé ato té jené «transparente» pa
pércaktuar ndonjé specifiké. Né praktiké, vetem OSHC-
té gé aplikojné pér fonde té geverive jané té detyruara té
sigurojné rregullisht raporte.

Pérparimi i ngadalt¢é dhe i papérfillshém i
antikorrupsionit ka lejuar qé interesat private té marrin
njé kontroll mbi geverité e Ballkanit Peréndimor duke
rezultuar né kapjen e shtetit. Lirimi i geverisjes nga
ky kontroll mund té arrihet vetém nga njé aleancé e
paléve té interesuara gé veprojné né bashképunim:
politikébérés me mendje-reformuese, shoqéri civile
dhe partneré ndérkombétaré, kryesori ndérmjet té
ciléve Bashkimi Evropian.

Né nivel kombétar, éshté e nevojshme qé organet
publike né Ballkanin Peréndimor té krijojné procedura
pér ndjekjen penale efektive té politikanéve té
korruptuar té nivelit t€ larté dhe népunésve té larté
civilé. Analiza e té dhénave té SCAD sugjeron gé njé
pérparési kryesore duhet té jeté ruajtja dhe monitorimi
i pavarésisé dhe performancés sé gjyqésorit. Ndikimi i
degéve legjislative dhe ekzekutive né pérzgjedhjen dhe
ngritjen né detyré té gjyqtaréve dhe prokuroréve duhet
normalisht té pérjashtohet ose minimizohet. Vendet
ku shumica e organeve té vetéqeverisjes gjyqésore nuk
zgjidhen midis gjyqtaréve dhe nga gjyqtarét, duhet té
miratojné reforma duke rritur fuginé e tyre t€ votimit.

Njé ekuilibér i duhur midis parandalimit dhe
shtypjes éshté vecanérisht i réndésishém pér t'u arritur
kur kérkohet té zvogélohet madhésia e ekonomisé
informale dhe ndikimi i saj né korrupsion. Qeverité
duhet té identifikojné stimujt qé nxisin punédhénésit
dhe punonjésit té angazhohen né aktivitete informale
té biznesit; kéto mé pas do té faktorizoheshin gjaté
hartimit té reformave pér pérmirésimin e mjedisit té
biznesit, politikés tatimore dhe té cilésisé sé shérbimeve
publike.

Njé céshtje kritike pér té siguruar qé geverité té mbajné
pérgjegjési éshté transparenca e pronésisé sé medias,
pavarésia e redaksisé dhe ruajtja e lirisé sé medias nga
ndérhyrjet politike. Njé fokus i vecanté né pérpjekjet e
geverive duhet té jeté shmangia e kapjes sé shoqérisé
civile, pérmirésimi i qeverisjes sé ndérmarrjeve
shtetérore dhe menaxhimi transparent i projekteve té
investimeve né shkallé té gjeré.

Pérparimi i cilésisé sé geverisjes publike né vendet e
Ballkanit Peréndimor tani éshté i lidhur ngushté me
procesin e integrimit té tyre né Bashkimin Evropian.
Kushtet themelore, té cilat ndikojné né reformat e
integritetit, jané t€ ndryshme né secilin vend, duke e
béré BE-né faktorin rajonal stabilizues pér kéto reforma.

Qe strategjia e saj e zgjerimit ta lejojé até t€ vazhdojé té
jeté njé faktor i tillé, BE ka nevojé pér njé angazhim
politik mé aktiv me vendet e Ballkanit Peréndimor,
duke u siguruar atyre njé perspektivé té qarté pér té
ardhmen. Sidoqofté, angazhimi mé i forté do té duhet
té ruhet nga disa pasoja té padéshiruara, té cilat mund
ta béjné até joproduktiv. Do té ishte e nevojshme pér t'u
siguruar qé pérfitimet e integrimit mé t€ afért ekonomik
me Unionin, nuk i takojné ekskluzivisht njé klike té
vogél oligarkésh té privilegjuar, duke pérkeqésuar
késhtu mé tej kapjen e shtetit té biznesit. Kushtézimet
e lidhura me anétarésimin mbi integritetin e geverive
duhet té shogérohen paralelisht nga kérkesa publike
lokale po aq e forté pér llogaridhénien, qé aktorét
politiké dominues té mos e zgjedhin té parin si njé
justifikim pér té [diskredituar / shpérfillur] té dytén.
Gjithashtu, angazhimi né arenén diplomatike me
politikanét dhe zyrtarét e larté té qeverisé do té duhet
té kryhet né njé ményré qé té mos krijojé pérshtypjen e
mbéshtetjes politike. Efekti i pérgjithshém i kétij procesi
duhet té jeté pérballimi dhe neutralizimi i efekteve té
démshme té ndikimit autoritar né rajon.

Bashkimi Evropian tani ka forcuar modifikimet e
sjelljes gjaté procesit té zgjerimit duke futur kushtézim
negativ dhe pozitiv dhe duke pérfshiré mundési té
tilla si pezullimi i negociatave dhe ngrirja e fondeve.
SELDI mirépret pérfshirjen né qasjen e BE-sé pér
antikorrupsionin né kontekstin e pranimit té disa
prej rekomandimeve té méparshme té SELDI-it, duke
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pérfshiré integrimin e antikorrupsionit né njé gamé
mé té gjeré té politikave dhe jo vetém né institucionet
antikorrupsion dhe gjyqésorin dhe mbrojtien e
marrédhénieve té réndésishme KE-shogéri civile,
pérfshiré mbéshtetjen e tyre financiare nga ankthi i té
papriturave. Akoma, pérparésia e axhendés sé sundimit
té ligjit pér pérparimin né ¢do fushé tjetér té zhvillimit
té Ballkanit Peréndimor duhet té theksohet mé tej,
vecanérisht népérmjet zgjerimit té gameés sé aktoréve té
pérfshiré né monitorimin dhe néavokimin pér reformat
e geverisjes sé miré. Vetém njé koalicion publik-privat
qé pérfshin té€ dyja institucionet, edhe aktorét e BE-
sé dhe institucionet lokale publike dhe private si dhe
individét do té ishin né gjendje té sigurojné premisén
e zhvillimeve pozitive antikorrupsion, d.m.th.,
pakthyeshmériné e tyre.

Asistenca antikorrupsion e BE-sé — si teknike ashtu
edhe financiare - pér Ballkanin Peréndimor duhet
té sigurohet né sinkron me mesazhet e politikés sé
pérgjithshme té BE-sé. Kjo éshté ajo gé pritet tani nga
Instrumenti i Asistencés sé Para-Anétarésimit (IPA)
III. Duke patur parasysh gjetjet e vlerésimit SCAD té
SELDI-it pér intensitetin e kapjes sé shtetit né rajon,
fondet e BE-sé duhet té pérfshijné parimin primum
non no cere (sé pari, mos béj dém). Me fjalé té tjera, ajo
duhet té sigurojé gé ajo t€ mos béhet joproduktive duke
forcuar rrjetet klienteliste té politikanéve té korruptuar
dhe té bizneseve té privilegjuara gé marrin pjesén mé té
madhe té prokurimeve té financuara nga BE.

BE duhet té vazhdojé té monitorojé zhvillimet
antikorrupsion né partneritet me shogériné civile
né rajon. Mekanizmat e pavarur t€é monitorimit té
korrupsionit dhe antikorrupsionit jané té nevojshém
né té gjitha nivelet — nga vlerésimi i politikave t& riskut
té korrupsionit né leximin e provave té legjislacionit
kryesor dhe analizimi i efikasitetit té procedurave té
brendshme antikorrupsion né institucionet individuale
publike. Duke ndihmuar vendet t€ merren me kéto té
fundit, BE do té késhillohej miré nése do té pérfshinte
instrumente novatore analitiké pér té drejtuar politikat
e saj, té tilla si ato té pilotuara nga SELDI:

Instrumenti i Monitorimit té Zbatimit té Politikave
Antikorrupsion (MACPI), i cili vleréson rezistencén e
korrupsionit té institucioneve dhe identifikon politikat
antikorrupsion dhe boshlléget e zbatimit; dhe

Diagnostikimi i Vlerésimit té Kapjessé Shtetit i cili ndihmon
né identifikimin e dobésive t€ kapjes sé shtetit.

Komisioni Evropian do té duhet t-i kushtojé vémendje
té vecanté ruajtjes sé konkurrencés né sektoré me
presion té larté té monopolizimit gjaté zbatimit té
planit té investimeve pér rajonin. Mbéshtetja teknike,
késhillat e politikave dhe fondet e BE duhet té drejtohen

drejt pérpjekjeve antikorrupsion dhe antimonopol
té pérgendruara né sektoré kritiké, si¢ jané energjia,
infrastruktura, bankat dhe tele-komunikacioni.
Shtrirja e misioneve késhillimore né té gjithé
Ballkanin Peréndimor do té pérfitojé gjithashtu nga
kryerja e vlerésimeve té sundimit té ligjit; megjithaté,
rekomandohet gé né vlerésimin profesional té rasteve,
té pérfshihen eksperté té shoqérisé civile. Komisioni
Evropian dhe Delegacionet lokale té BE-sé duhet té
punojné sé bashku me palét e interesit lokal pér té
vendosur procedurat pér monitorimin e rregullt té
gjykimit té rasteve té korrupsionit, si dhe monitorimin
e progresit té reformave gjyqésore.
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BOSNIA AND
HERZEGOVINA

[ZVRSNI SAZETAK

posljednje dvije decenije su zemlje Zapad-

nog Balkana prosle kroz znacajnu politicku

drustvenu i ekonomsku tranziciju. Medutim

i dalje postoji nekoliko vaznih nerijeSenih
izazova, a takav je, izmedu ostalog, integritet javne up-
rave. Opcenito, pitanja vladavine zakona i antikorupci-
je su sada u srediStu najvaznijeg politickog projekta na
Zapadnom Balkanu — njegova integracija u istaknutu
evropsku organizaciju, Evropsku uniju.

SELDI-ev doprinos antikorupcijskoj agendi na Zapad-
nom Balkanu je i poseban i djelotvoran u nastojanju da
poveZe monitoring, analize i preporuke za politike. U
Regionalnom izvjestaju o borbi protiv korupcije za 2020. is-
trazuje se zakonodavni okvir i razvoj u praksi instituci-
ja drzave — izvrSna vlast, zakonodavna vlast i pravo-
sude. Namjera procjene regulatornih i institucionalnih
faktora koji omogucdavaju korupciju u regionu nije da se
pruzi svojevrsni sveobuhvatni popis faktora, nego da se
istaknu odredena prioritetna pitanja koja su relevantna
za potencijalne aktivnosti u odredivanju zajednickih iz-
vora korupcije. U izvjestaju se nudi model izvjeStavanja
o napretku u oblasti antikorupcije od strane civilnog
drustva Zapadnog Balkana.

Dinamika korupcije

Alatka SELDI-evog monitoringa pruza podatke u vezi
promjena u stvarnom Sirenju dva tipa korupcije — ad-
ministrativne korupcije (mito) koja pogada pojedince i
poslovne kompanije, i zarobljenost drzave (velika ko-
rupcija) koja pogada funkcionisanje demokratskih insti-
tucija i odlucivanje vlasti. U pogledu ovog posljednjeg,
primjenom SELDI-evog alata za dijagnostiku procjene za-
robljenosti drzave (SCAD) na Zapadnom Balkanu otkrilo
se da postoje znacajni rizici zarobljene drzave. Pritisak
zarobljenosti drzave u regionu i dalje je na visokim
razinama. Rezultati pokazuju da niti jedna zemlja nije
blizu potpune zarobljenosti drzave, ali postoje kriti¢na
ostecenja u funkcionisanju demokratskog i ekonomsk-
og sistema teze i protuteze.

Nalazi SCAD-a ukazuju na prisustvo snaznih okolisnih
omogucavajucih faktora poput neefektivnih javnih or-
ganizacija kojima nedostaju integritet, nepristrasnost,
i robusni antikorupcijski protokoli. Nalazi pokazuju i
stvarne simptome pritiska korporativne zarobljenos-
ti drzave, odnosno monopolizacije koja se dogada na
drzavnom, sektorskom i institucijskom nivou. Priti-
sak monopolizacije je najveci u Albaniji i na Kosovu.'
Znacajni nivoi su zabiljezeni i u BiH, Srbiji, Sjevernoj
Makedoniji te u Crnoj Gori. SCAD pokazuje i simptome
takvih razvoja dogadaja u kljuénim ekonomskim sek-
torima. Jedan takav sektor je energetski, zbog njegovih
visokih nivoa koncentracije, nedostatka transparent-
nosti i neefikasne strukture korporativnog upravljanja
drzavnim preduzecima, te nedostatka adekvatnog reg-
ulatornog nadzora.

Nivoi pritiska zarobljenosti drzave u regionu su visoki*

Nivo onih koji to
omogucuju

M Nivo pritiska na

100 poslovanje drzave

80
45
60

39 45
40 43 41 39
20 27
.
@ & & @ L @
& & * 5 o“boo
‘g,
&

* Pritisak korporativne zarobljenosti drZzave je usredotocen na pritisak monopolizacije
na nacionalnom, sektorskomiiliinstitucionalnom nivou. Omogucivacizarobljenosti
drZave obuhvataju institucionalne i okolisne faktore na nacionalnom nivou.

Izvor: SELDI SCAD, 2020.

Stepen do kog generalna javnost toleriSe korupciju vaz-
na je indikacija napretka u integritetu javne funkcije.
SELDI-ev sistem monitoringa korupcije (Corruption
System Monitoring CSM, kojim se mjere sitniji oblici
korupcije (mito), pokazuje da je prihvatljivost korup-
cije i dalje relativno visoka na Zapadnom Balkanu.
Bosna i Hercegovina, Sjeverna Makedonija i Kosovo
pokazuju visi stepen prihvatljivosti nego ostale zemlje.
To odgovara i odredenim nivoima koruptivnog pritis-
ka - velika vecina (82%) ljudi u regionu koji vjeruju da
je korupcija prihvatljiva u principu ocekuju da se od
njih trazi mito. JoS vaznije je da viSe od polovine (62%)
onih koji ne prihvataju korupciju kao normu jo$ uvijek
razmislja na nacin da je vjerovatno da ce postati zrtve
koruptivnog pritiska.

1 Naziv “Kosovo” je bez predrasude prema polozaju i statusu i u

skladu je s UNSCR 1244/1999 i misljenjem Medunarodnog suda
o proglasenju nezavisnosti Kosova.
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Izvor: SELDI-ev sistem pracenja korupcije, 2019.

Nalazi CMS-a pokazuju da se u poredenju s 2016. ko-
ruptivni pritisak u 2019. povecao u Cetiri od Sest zemalja
Zapadnog Balkana: u Bosni i Hercegovini, zatim slijedi
Crna Gora, Kosovo i Srbija. Samo su Albanija i Sjeverna
Makedonija imale marginalno smanjenje koruptivnog
pritiska. Ovi rezultati ukazuju da zemlje bolje rade pod
povecanim pritiskom EU i uz jasan kratkoroéni cilj na
putu ka pridruzivanju EU.

Antikorupcijski zakoni

U domenu pravnih antikorupcijskih sredstava su zem-
lie Zapadnog Balkana ostvarile najveci napredak u
razvoju svojih zakonskih propisa, ukljucujudi i oblas-
ti poput sprecavanja sukoba interesa, zastite zvizdaca
te obaveze javnih zvani¢nika koja se odnosi na izjavu
o imovini. Svekupno, zemlje su u svoje nacionalne
zakone usvojile medunarodne antikorupcijske stand-
arde, ukljuéujudi odredbe u vezi obaveznih korupci-
jskih prekrsaja u okviru Konvencije Ujedinjenih nacija
protiv korupcije, te nekih neobaveznih.

Regulatorni aktivizam na Zapadnom Balkanu nije bio
rezultat mehanizma povratnih informacija o ucinko-
vitosti politika nego odgovor na rastuce zahtijevanje
integriteta u upravljanju, koje je dolazilo od domace
javnosti i medunarodnih partnera. Sada je zadatak na-
cionalnih vlada da budu u koraku s promjenjivim man-
ifestacijama i oblicima korupcije dok u isto vrijeme rade
da odrze regulatornu stabilnost i izbjegnu obasipanje
pravosuda rapidnim izmjenama vazec¢ih zakona.

Izrazit slucaj su javne nabavke. Tokom posljednje tri
godine su zakoni o javnim nabavkama desto revidira-
ni, $to ukazuje na to da se pokusava postici da politike
prate razne zlupotrebe. Javne nabavke na Zapadnom
Balkanu su oblast s pove¢anim koruptivnim rizikom,
jer se koriste ne samo za nabavku roba i usluga koje
su od javne koristi nego cesto i za transfer javnih sred-
stava u privatne dZepove. SELDI-eva procjena oblasti
javnih nabavki u zemljama Zapadnog Balkana razotkri-
va da je oblast posebno negativno pogodena faktorima
kao Sto su: tenderi su cesto osmisljeni da favoriziraju
odredene ponudace, slaba kontrola postivanja zakona

i provodenja uslova ugovora, prekomjerna upotreba
pregovarackog postupka, veliki broj tendera sa samo
jednim ponudacdem, itd.

Specijalizovane institucije protiv
korupcije

Uspostava izvrsnih institucija sa iskljucivo antikorup-
cijskim nadleznostima u okruzenju zarobljene drzave
u zemljama Zapadnog Balkana suodila se sa dilemom:
premali broj ovlastenja ucinio bi ih nekorisnim, sto bi
dalje povecalo nepovjerenje javnosti u vlasti; a u sluca-
ju prevelikog broja, postoji rizik da postanu sredst-
vo stranackih politickih ciljeva. Zemlje na Zapadnom
Balkanu su na razli¢ite nacine nastojale rijeSiti ovu
dilemu. Na Kosovu postoji samo jedna Kancelarija (od
osam ljudi) za dobro upravljanje pri kabinetu premi-
jera Kosova, i koja nadgleda izradu i implementaciju
strateskih dokumenata protiv korupcije. U Albaniji,
takoder u okviru nadleznosti premijera, postoji Nacio-
nalni koordinator za borbu protiv korupcije. U Srbiji je
takav aranzman razradeniji: Agencija za borbu protiv
korupcije ima prili¢no Siroku nadleznost (monitoring i
donosenje politika, rjeSavanje sukoba interesa, iniciran-
je izmjena i usvajanja regulativa u oblasti antikorupcije,
koordinacija s drugim antikorupcijskim tijelima, itd.).
Crnogorska agencija za prevenciju korupcije ima slican
Sirok mandat — implementacija mjera za sprecavanje
sukoba interesa, prikupljanje i provjera prijava o imo-
vini i prihodima javnih sluzbenika, zaprimanje i djelo-
vanje po prijavama zviZzdaca, itd. U BiH, zbog njenog
slozenog ustroja, postoji 14 antikorupcijskih tijela na
svim nivoima vlasti i sva tijela su uspostavljena for-
malnom odlukom vlada ili parlamenata i imaju svoje
nadleZznosti.

Integritet drzavne sluzbe

Reforme koje su usmjerene na jacanje integriteta javne
administracije u zemljama Zapadnog Balkana, i koje
su uglavnom potaknute od strane Evropske unije i
obecanjem o pridruzivanju EU, rezultirale su time da
su sve zemlje usvojile zakone o drzavnoj sluzbi. Pos-
toje razni mehanizmi za sprecavanje i borbu protiv ko-
rupcije medu drzavnim sluzbenicima. Na primjer, u
BiH se takva pitanja reguliSu u mnogim i autonomnim
zakonima za svaki specifi¢ni nivo vlasti. Na Kosovu, s
druge strane, u zakonu o drzavnim sluzbenicima, ne
postoje specificne antikorupcijske odredbe ve¢ se nala-
ze samo u Kodeksu ponasanja drZzavnih suzbenika i u
zakonu o borbi protiv korupcije. Medutim, implement-
acija ovih mehanizama i represivne politike i dalje su
slabe i bez vidljivog efekta, zbog cega se stvara plodno
tlo da neeticko ponasanje postane prihvatljivo. U svim
zemljama Zapadnog Balkana, visoki drzavni sluZbenici



ANNEX

i posebno neke specijalne kategorije drzavnih sluzbe-
nika zaposlenih u sektorima s visokim korupcijskim
rizikom (policija, porezna uprava, carina, itd,), su obav-
ezni nadleznim institucijama prijaviti svoju imovinu
i prihode. Medutim, institucije zaduZene za kontrolu
imovine i prihoda su uglavnom fokusirane na iza-
brane javne sluzbenike, a ne na drzavne sluzbenike. U
gotovo svim zemljama postoji problem s razrjeSenjima
koja sudovi ponistavaju, Sto ukazuje na nedostatke u
provedbi zagarantovanog oduzimanja polozaja (demo-
cije) ili razrjeSenja drzavnih sluzbenika.

Provedba borbe protiv korupcije:
pravosude

Iako se pravosudne reforme u zemljama na Zapadnom
Balkanu provode veé duze od deset godina, zemlje nisu
proizvele znacajan napredak u ovoj oblasti. Sustina tih
reformi je ograniena na poboljSanje zakonodavnog
okvira i druga tehnicka pitanja, pracena loSom imple-
mentacijom i uc¢inkovitos¢u, posebno u pogledu efek-
tivnog kriviénog gonjenja i presuda — konaéne presude
javnim sluzbenicima i dalje su uglavnom predstavl-
jene jednocifrenim brojkama. To je posebno istinito u
slucajevima korupcije na vis$im nivoima, iako su izuzeci
poceli da se pojavljuju. Razdvajanje ovlasStenja i stva-
ranje nezavisnog pravosuda onemogucuje politizacija
pravosuda, nedopusteni uticaj i korupcija — zakono-
davna i izvrsna vlast i dalje vrsi jak uticaj na proces iz-
bora u pravosudu i dodjelu budzetskih sredstava. Sva
ova pitanja predstavljaju ozbiljne prepreke na putu
zemalja Zapadnog Balkana u EU. Glavni nedostaci u
upravljanju pravosudem i u njegovom funkcionisanju
ukljucuju:

e Uticaj zakonodavne i izvrsne vlasti na odabir i una-
predenje sudija i tuzilaca;

e Tijela koja upravljalju pravosudem i tuZzilastvom
nisu na odgovarajudi na¢in razdvojena;

* Provodenje disciplinske odgovornosti i etickog kod-
eksa za sudije i tuzioce je i dalje vrlo ograniceno;

* Tuzilastvu i dalje nedostaju resursi, posebno eksper-
tiza u oblasti finansijske forenzike;

e Upravljacke strukture su nejasne i nadleznosti se
cesto preklapaju.
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Borba protiv ekonomske korupcije:
skriveni sektor

Znacajan skriveni sektor privrede usko povezan s ko-
rupcijom nastavlja harati Zapadnim Balkanom. Pris-
ustvo ovog sektora moglo bi se pripisati obilju sluca-
jeva, poput niskog poreznog morala, loSeg poslovnog
okruzenja i veoma visokog siromastva, nedostatka
povjerenja u institucije vlasti i visoke percepcije ko-
rupcije, visokog oporezivanja i parafiskalnih troskova,
paralelno s pretjerano prisilnom poreskom politikom,
nedovoljnim inspekcijama i revizijama, birokratijom,
opterecujuéim sistemom otpremnina, te ucestalim izm-
jenama zakona.

Albanija 34%

Kosovo* 19%

Srbija 30% M Bez potpisanih ugovora o

zaklju¢enom poslu
Bosnai

h 31%
Hercegovina

Dogovorena i placena
veca nadoknada nego po

Crna Gora 22% ugovoru

Sjeverna

)0/
Makedonija 19%

0% 10% 20% 30% 40% 50% 60% 70% 80% 90% 100%

Izvor: SELDI-ev sistem monitoringa korupcije/sistem monitoringa skrivene ekonomije,
2020.

Visoka tolerancija prema izbjegavanju placanja poreza
i socijalnih doprinosa se na Zapadnom Balkanu gaji
zbog percepcije da su porezne vlasti i generalno javni
sistem korumpirani. Prema miSljenu 45,7% kompanija
u Sjevernoj Makedoniji i 72.9% u Albaniji, korupcija je
najvazniji faktor u postojanju skrivene ekonomije. Ovo
vodi ka tome da javnost vjeruje da se porezi ne isko-
riStavaju za pruZanje boljih javnih usluga.

Donosici odluka na Zapadnom Balkanu poduzeli su
korake ka uvodenju obaveznog koriStenja pismenih
ugovora o radu na radnom mjestu, ali su takvi napori
uglavnom ostali bezuspjesni, dok je sveukupni nivo
skrivene ekonomije u porastu. To je zbog viSestrukih
alternativnih nacina za izbjegavanje placanja zdravst-
venih i socijalnih doprinosa, kao Sto je prikazivanje
nizih iznosa primljene plate, ili nedeklarisanje sekund-
arnog zaposlenja ili zaposlenja sa skracenim radnim
vremenom.
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Sirom Zapadanog Balkana su organizacije civilnog
drustva (OCD) povecale i svoje znanje i sposobnost
da koriste ekspertizu u pruzanju doprinosa agendi
borbe protiv korupcije. Njihov antikorupcijski uticaj
se ostvaruje putem velikog broja sredstava — iniciranje
izmjena zakona i mjerila dobrih praksi u cilju povecanja
transparentnosti, odgovornosti i integriteta javnih pre-
duzeca, te povecanje kapaciteta privatnih kompanija da
rade na prevenciji i borbi protiv korupcije.

S obzirom na njihovu aktivhu ulogu u promovisanju
integriteta javne funkcije, to je tim vise prikladno da se
OCD trebaju drzati najvisih standarda transparentno-
sti i odgovornosti. Sveukupno, dok sve vedi broj OCD
zagovara dobro upravljanje, postoji mali napredak u
poduzimanju koraka da same sebe ucine transparent-
nim. Jasna mjera ovog je mali broj OCD koje online
objavljuju svoje godisnje izvjestaje. U nekim zemljama
(npr. u BiH), ne postoji specificna obaveza OCD da ob-
javljuju svoje operativne i finansijske izvjestaje — zakon
ih obavezuje da budu ,transparentne” bez definisanja
specificnosti toga. U praksi, OCD koje apliciraju za jav-
na sredstva imaju obavezu redovnog izvjeStavanja.

Spor i nestalan napredak u borbi protiv korupcije omo-
gucila je privatnim interesima da uti¢u na vlasti zemal-
ja Zapadnog Balkana $to rezultira stanjem zarobljene
drzave. Oslobadanje upravljanja iz takvog jednog stis-
ka se moze posti¢i samo kroz zajednicko djelovanje
saveza aktera: reformski nastrojeni donosioci politika,
civilno drustvo i medunarodni partneri, gdje je glavni
voditelj Evropska unija.

Na nacionalnom nivou je neophodno da javna tijela
na Zapadnom Balkanu uspostave procedure za efek-
tivno procesuiranje korumpiranih visokih politicara
i visokih drzavnih sluzbenika. Analiza podataka iz
SDAC sugeriSe da bi kljuéni prioritet trebao biti zastita
i pracenje nezavisnosti pravosuda i njegovog rada. Uti-
caj zakonodavne i izvrSne vlasti u odabiru i unapreden-
ju sudija i tuzilaca bi trebalo normativno iskljuciti ili
minimizirati. Zemlje u kojima se vecina pravosudnih
samoupravnih tijela ne bira medu sudijama i od strane
sudija trebaju usvojiti reforme kojima ce se povecati nji-
hova glasacka moc.

Pravilna ravnoteza izmedu prevencije i represije
posebno je vazna prilikom pokusaja da se smanji veliéi-
na skrivene eknomije i njezin uticaj na korupciju. Vlade
trebaju identifikovati Sta je to Sto potice poslodavce i
uposlenike da se ukljucuju u neformalne poslovne

aktivnosti; to bi se zatim uzelo u obzir prilikom diza-
jniranja reformi za poboljSanje poslovnog okruzenja,
politike oporezivanja i kvalitete javnih usluga.

Pitanje od izuzetne vaznosti u osiguravanju odgovor-
nosti vlasti je transparentnost vlasnistva nad mediji-
ma, nezavisnost redakcije (novinske kuce) i zastita slo-
bode medija od politickog uplitanja. Poseban fokus u
aktivnostima vlasti bi trebao biti na izbjegavanju zaro-
bljavanja civilnog drustva, poboljSanju korporativnog
upravljanja javnim preduzeéima i na transparentnom
upravljanju investicionim projektima velikih razmjera.

Unapredenje kvalitete javnog upravljanja u zemljama
Zapadnog Balkana je sad usko povezano s procesom
njihove integracije u Evropsku uniju. Temeljni uslovi
koji uticu na reforme u integritetu se razlikuju od zem-
lje do zemlje, Sto cini da je EU regionalni stabilizirajuci
faktor za ove reforme.

Da bi se strategijom prosirenja omogudilo da EU i dalje
ostane takav faktor, potrebno je da EU ima aktivniji
politicki angazman u zemljama Zapadnog Balkana,
dajudi im jasnu perspektivu za buducénost. Snazniji an-
gazman je medutim potreban da bi se zastitilo od ne-
koliko neplaniranih posljedica koje bi takav angazman
mogle uciniti kontraproduktivnim. Bilo bi potrebno
osigurati da prednosti bliskije ekonomske integracije s
Unijom ne budu na korist isklju¢ivo maloj grupi privi-
legovanih oligarha, ¢ime bi se dodatno pogorsalo stanje
korporativne zarobljenosti drzave.

Uslovljenost clanstva integritetom vlasti treba pratiti
jednako snazna javno zahtijevanje odgovornosti, kako
dominantni politicki akteri ne bi odabrali ovo pre-
thodno kao izgovor za [diskreditaciju/zanemarivanje]
ovog posljednjeg. Angazman u diplomatskoj areni s
politiarima i visokim zvani¢nicima u vlasti bi se ta-
koder trebao izvrSiti na nac¢in da se ne stvara utisak
da se istima pruza politicka podrska. Svekupni efekat
ovog procesa bi trebao biti suprostavljanje i neutral-
izacija Stetnih efekata autoritarnog uticaja u regionu.

Evropska unija je sada ojacala mogucnost procesa
prosirenja uvodenjem negativne i pozitivne uslovljeno-
sti i uklju¢ivanjem opcija poput suspenzije pregovara i
zamrzavanja sredstava. SELDI pozdravlja uvrstavanje
nekih SELDI-evih ranijih preporuka u pristup EU-a u
borbi protiv korupcije u kontekstu pristupanja. To se
odnosi na ukljuéivanje borbe protiv korupcije u Siri do-
men politika, ne samo u institucije zaduZene za borbu
protiv korupcije i pravosude, i zaStitu vaznih odnosa
izmedu EU i civilnog drustva, uklju¢ujudi i njihovo fi-
nansijsko podupiranje i zastitu od necekivanih nepri-
lika. Ipak, primat agende koja se odnosi na vladavinu
zakona za napredak u svakom drugom podrudju raz-
voja na Zapadnom Balkanu potrebno je dalje naglasiti,
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posebno prosirenjem grupe aktera ukljucenih u pracen-
je i zagovaranje reformi dobrog upravljanja. Samo bi
koalicija izmedu javnog i privatnog, koja obuhvata
i institucije EU, i aktere, i lokalne javne i privatne in-
stitucije i pojedince, bila u stanju osigurati potpornu
strukturu sacinjenu od pozitivnih antikorupcijskih
dogadanja, odnosno njihove nepovratnosti.

Pomo¢ EU u oblasti borbe protiv korupcije — i tehnié-
ka i finansijska — za Zapadni Bakan se treba pruziti u
sinhronziaciji sa generalnim porukama EU. To se sada
ocekuje od Instrumenta pretpristupne pomodi (IPA)
III. S obzirom na nalaze SELDI-eve SCAD procjene in-
tenziteta zarobljene drzave u regionu, finansiranje od
strane EU bi trebalo uvrstiti nacelo primum non noc-
ere (prvo, ne uciniti Stetu). Drugim rije¢ima, potrebno
je osigurati da finansiranje od strane EU ne postane
kontraproduktivno zbog jacanja klijentelistickih mreza
korumpiranih politicara i privilegovanih kompanija
koje primaju najveci udio nabavki koje finansira EU.

Potrebno je da EU nastavi pratiti razvoj dogadaja u
oblasti borbe protiv korupcije u partnerstvu sa civilnim
drustvom u regionu. Nezavisni mehanizmi za mon-
itoring korupcije i antikorupcije su potrebni na svim
nivoima — od procjene rizika korupcije za neku politiku
do korekture klju¢nih zakona i analiziranja efikasnos-
ti internih antikorupcijskih procedura u pojedinacnim
javnim institucijama.

U pruzanju pomoci zemljama u njihovim naporima da
se bave ovim posljednjim, dobar savjet Evropskoj uniji
bi bio da uvrsti inovativne analiticke instrumente u
vodenje svojih politika, poput onih kojima je upravljao
SELDI:

Alat za pracenje implementacije antikorupcijske politike
(MACPI) kojim se procjenjuje otpornost institucija
na korupciju te identifikuje antikorupcijska politika
i nedostaci u provedbi; i

Dijagnostika procjene zarobljenosti drZave kojom se
pomaZe u identifikaciji osjetljivosti zarobljenosti
drzave.

Evropska komisija bi prilikom implementacije svog
investicionog plana za regiju trebala obratiti posebnu
paznju na zastitu konkurentnosti u sektorima gdje
postoji visoki pritisak monopolizacije.

Tehnicka podrska, savjet u oblasti javnih politika, te fi-
nansiranje od strane EU bi se trebalo usmjeriti na aktiv-
nosti borbe protiv korupcije i monopola s fokusom na
kriticne sektore, poput sektora energetike, infrastruk-
ture, sektora bankarstva i telekomunikacija. Prosiren-
je savjetodavnih misija na ¢itav Zapadni Balkan ce
doprinijeti u provedbi procjena vladavine zakona;
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medutim, preporucuje se da svaki pregled ukljuci
strucnjake iz reda civilnog drustva. Evropska komisija
i lokalne delegacije EU trebale bi raditi zajedno sa loka-
Inim akterima na uspostavljanju procedura za redovni
probni monitoring korupcijskih slucajeva te monitoring
napretka pravosudnih reformi.
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okom prethodne dvije decenije, zemlje Zapad-

nog Balkana su podlegle znacajnim politickim,

drustvenim i ekonomskim promjenama. Me-

dutim, izazovi sa kojima se region suocava su i
danas prisutni, medu kojima je i klju¢no pitanje integri-
teta javne uprave. Pitanje vladavinine prava, u opstem
smislu, kao i borbe protiv korupcije, u uzem smislu,
nalaze se u sredis$tu najuticajnijeg projekta na podruc-
ju Zapadnog Balkana — projekta integracije regiona u
najistaknutiju evropsku organizaciju, Evropsku uniju.
Doprinos SELDI mreze (Liderstvo za razvoj i integritet
Jugoistocne Evrope) borbi protiv korupcije na Zapad-
nom Balkanu sastoji se od odabranih i izvodljivih mjera,
koje za cilj imaju spajanje monitoringa, analiza i pre-
poruka u oblasti javnih politika. Regionalni izvjeStaj o
borbi protiv korupcije iz 2020. godine sagledava pravni
okvir i promjene u djelovanju drzavnih institucija — iz-
vrsne, zakonodavne i sudske vlasti. Procjena regulator-
nih i institucionalnih faktora koji omogucavaju korup-
ciju u regionu nema za cilj da sluzi kao sveobuhvatni
inventar navedenih faktora, ve¢ da naglasi prioritetna
pitanja u kontekstu suocavanja sa uobicajenim uzroci-
ma korupcije. Izvjestaj predlaze model za izvjestavanje
o napretku u borbi protiv korupcije od strane organiza-
cija civilnog drustva na Zapadnom Balkanu.

Dinamika korupcije

Alati za monitoring koje koristi SELDI mreZza omogu-
¢avaju sakupljanje podataka o promjenama u dinamici
Sirenja dvije uobicajene vrste korupcije — administrativ-
ne korupcije (mito), koja utice na pojedince i preduzeca,
kao i zarobljavanje drzave (velika korupcija), koja utice
na funkcionisanje demokratskih institucija i na proces
donoSenja odluka unutar vlade. U odnosu na drugu
stavku, primjena alata SELDI mreze State Capture As-
sessment Diagnostics (SCAD) — Dijagnostika zarobljavanja
drZave na drzave Zapadnog Balkana ukazala je n\a zna-
cajne rizike u okviru pitanja zarobljavanja drzave. Pri-
tisak zarobljavanja drzave u regionu ostaje visok. Re-
zultati pokazuju da nijedna od zemalja u regionu nije
blizu stanja potpune zarobljenosti drzave, ali ocigledni
su klju¢ni nedostaci u funkcionisanju demokratije i u
mehanizmima kontrole i ravnoteze u ekonomiji.

Nalazi SCAD alata ukazuju na prisustvo snaznih fakto-
ra iz okruzenja, poput nedjelotvornih javnih institucija
kojima nedostaje integritet, nepristrasnost i robustni
protokoli za borbu protiv korupcije. Takode, ukazuju
na stvarne simptome pritiska zarobljenosti drzave u
poslovnoj sredini, odnosno na prisustvo monopoliza-
cije na nacionalnom, sektorskom i institucionalnom ni-
vou. Pritisak monopolizacije je najizrazeniji u Albaniji i
na Kosovu.' Znacajan je i u Bosni i Hercegovini, Srbiji,
Sjevernoj Makedoniji i Crnoj Gori. SCAD alat ukazu-
je na simptome takve dinamike u kljuénim sektorima
ekonomije. Jedan od ovih sektora je i energetski, usljed
visokog stepena koncentracije, manjka transparentno-
sti i neefikasnih struktura korporativnog upravljanja u
drzavnim preduzeéima, kao i nedostatka adekvatnog
regulatornog nadzora.

Stepen pritiska zarobljenosti drZave (z.d. na grafiku) u regionu
je visok*
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* Pritisak zarobljenosti drZave u poslovnoj sredinitemelji se na pritisku monopolizacije
na nacionalnom, sektorskom ili institucionalnom nivou. Faktori zarobljavanja drza-
ve ukljucuju institucionalne i faktore iz okruZenja na nacionalnom nivou.

Izvor: SELDI SCAD, 2020

Mjera u kojoj javnost toleriSe korupciju vazan je indika-
tor napretka u oblasti integriteta vrSenja javnih funkcija.
SELDI Sistem za monitoring korupcije (CMS), koji mjeri
sitnije oblike korupcije (mito), pokazuje da je prihvatlji-
vost korupcije na relativno visokom nivou na Zapad-
nom Balkanu. Bosna i Hercegovina, Sjeverna Makedoni-
ja i Kosovo pokazuju vedi stepen prihvanja korupcije od
ostalih zemalja regiona. Ovi nalazi korespondiraju sa na-
lazima o stepenu pritiska korupcije — dominantna vecina
(82%) ljudi u regionu koji smatraju da je korupcija pri-
hvatljiva ocekuju da ¢e se od njih iznudivati mito. Jos je
vaznije pomenuti da vise od polovine (62%) ispitanika iz
grupe koja ne prihvata korupciju kao normu, ipak, sma-
tra da ce vjerovatno nekada biti zrtve pritiska korupcije.

1 Ovaj natpis ne prejudicira status Kosova i u skladu je sa

rezolucijom 1244/1999 i misljenjem MSP-a o kosovskoj
deklaraciji o nezavisnosti.
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Izvor: SELDI Sistem za monitoring korupcije, 2019.

Nalazi CMS pokazuju da je, u odnosu na 2016. godinu,
pritisak korupcije u 2019. godini porastao u cetiri od Sest
zemalja Zapadnog Balkana: Bosni i Hercegovini, potom
Crnoj Gori, na Kosovu i u Srbiji. Jedino su Albanija i Sje-
verna Makedonija zabiljezile marginalni pad pritiska ko-
rupcije. Ovi rezultati pokazuju da su zemlje pod veéim
politickim pritiskom od zemalja EU, i ukazuju na jasnu
potrebu za ostvarenjem kratkorocnog cilja popravljanja
ucinka u kontekstu perspektive priblizavanja EU.

Zakonodavstvo u oblasti borbe protiv
korupcije

U kontekstu pravnih alata za borbu protiv korupcije,
zemlje Zapadnog Balkana su najveci napredak ostvarile
u razvoju statutarnog prava u oblastima poput spreca-
vanja konflikta interesa, zastite zvizdaca, i zahtjeva za
prijavu imovine i prihoda za javne funkcionere. Uop-
Steno, zemlje su usvojile medunarodne standarde za
borbu protiv korupcije kroz nacionalno zakonodav-
stvo, ukljucujuci odredbe o velikom broju oblika (pre-
krsaja i krivi¢nih djela) korupcije, koje se smatraju oba-
veznim u skladu sa Konvencijom Ujedinjenih nacija o
borbi protiv korupcije (UNCAC), kao i odredbe koje
nijesu obavezne.

Regulatorni aktivizam na Zapadnom Balkanu nije re-
zultat mehanizma povratnih informacija u odnosu na
djelotvornost politika, ve¢ odgovor na sve vece zahtje-
ve za integritetom u javnoj upravi, od strane javnih do-
macih i medunarodnih partnera. Zadatak pojedinacnih
vlada je da odrze korak sa promjenljivim manifestacija-
ma i oblicima korupcije, a da pritom ulazu u regulator-
nu stabilnost i ne zasipaju sudstvo prebrzim izmjenama
zakona koji su ve¢ u primjeni.

Jedan takav primjer je sistem javnih nabavki. Tokom
prethodne tri godine, zakoni o javnim nabavkama su
se Cesto mijenjali, Sto ukazuje na trud da se kroz javne
politike odrzi korak sa raznim vrstama zloupotreba. U
zemljama Zapadnog Balkana, javne nabavke su oblast
visokog rizika od korupcije jer se ne koriste samo za na-
bavku roba i usluga za javne potrebe, vec vrlo cesto i za

transfer javnih sredstava u privatne dZepove. Procjena
sistema javnih nabavki u zemljama Zapadnog Balka-
na SELDI mreze pokazuje da na sistem javnih nabavki
narocito negativno uticu faktori poput: tendera koji se
pripremaju za unaprijed odabrane ponudace, losa kon-
trola uskladenosti i primjene ugovornih odredbi, pre-
Cesta upotreba konkurentnog pogadanja s ponudacdima,
veliki broj tendera sa samo jednim ponudacem, itd.

Specijalizovane institucije za borbu
protiv korupcije

Proces uspostavljanja izvrsnih institucija sa isklju¢ivom
nadleznos¢u za borbu protiv korupcije u ambijentu za-
robljavanja drzava na Zapadnom Balkanu suocava se sa
sljedecom dilemom: prenizak stepen nadleznosti bi ih
ucinio beskorisnim, Sto bi dalje dovelo do rasta nepo-
vjerenja u sistem vlasti; dok bi previsok stepen nadlez-
nosti doveo do rizika da postanu alati za jednostrane
politicke ciljeve. Zemlje Zapadnog Balkana pokuSavaju
da se sa navedenom dilemom obracunaju na razli¢ite
nacine. Na Kosovu je uspostavljena Kancelarija za do-
bro upravljanje u kojoj sjedi osam ljudi, i koja se nalazi
pod Kancelarijom premijera Kosova, koja prati izradu i
implementaciju strateSkih dokumenata u oblasti borbe
protiv korupcije. U Albaniji je uspostavljeno tijelo Na-
cionalnog koordinatora za borbu protiv korupcije, koje
je takode pod nadleznosc¢u premijera. U Srbiji, struktu-
ra je nesto slozenija: Agencija za sprecavanje korupcije
ima Sirok okvir nadleznosti (monitoring i definisanje
javnih politika, rjeSavanje pitanja konflikta interesa, ini-
ciranje promjena i usvajanje regulativa u borbi protiv
korupcije, koordinisanje drugih tijela za borbu protiv
korupcije, itd.). Crnogorska Agencija za sprecavanje
korupcije takode ima Sirok mandat — implementacija
mijera za sprecavanje konflikta interesa, sakupljanje i
provjera izvjestaja o prihodima i imovini javnih funk-
cionera, primanje izvjesStaja zvizdaca i reagovanje na
izvjestaje, itd. U Bosni i Hercegovini, usljed sloZene in-
stitucionalne strukture, postoji 14 tijela za borbu protiv
korupcije na svim nivoima vlasti, svako tijelo je uspo-
stavljeno formalnom odlukom vlada ili parlamenata, i
imaju sopstvene oblasti nadleznosti.

Integritet drzavne sluzbe

Reformama koje za cilj imaju snazenje integriteta jav-
ne uprave u zemljama Zapadnog Balkana uglavnom
rukovodi Evropska unija kroz okvir pridruZenja EU,
zbog cega su sve zemlje usvojile zakone o drzavnoj
sluzbi. Postoje razni mehanizmi za sprecavanje i bor-
bu protiv korupcije u drzavnoj sluzbi. Na primjer, u
Bosni i Hercegovini, ova pitanja su regulisana brojnim
autonomnim zakonima za svaki pojedinacni nivo vlasti.
Sa druge strane, na Kosovu ne postoje odredbe koje se
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odnose na sprecavanje korupcije u zakonu o drzavnim
sluZzbenicima, ve¢ samo u Kodeksu ponasanja drzavnih
sluzbenika i u Zakonu o sprecavanju korupcije. Medu-
tim, implementacija ovih mehanizama i politike suz-
bijanja ove pojave su prili¢no slabe, i ne daju opipljive
rezultate, ¢ime se stvara plodno tle za opste prihvatanje
neetickog ponasanja. U svim zemljama Zapadnog Bal-
kana, drzavni sluzbenici na visim rukovoded¢im pozi-
cijama, a narocito posebne kategorije drzavnih sluzbe-
nika koji su zaposleni u sektorima koji su pod visokim
rizikom korupcije (policija, poreska uprava, carina, itd.)
su pod obavezom da prijave prihode i imovinu relevan-
tnim institucijama. Medutim, institucije koje su zaduze-
ne za kontrolu prihoda i imovine uglavnom se fokusi-
raju na javne funkcionere, a ne na drzavne sluzbenike.
U gotovo svim zemljama regiona, prisutan je problem
otpustanja, koja sudovi potom opozivaju, sto ukazuje
na nedostatke u implementaciji procesa zasluzenog
premijeStanja na nizu poziciju, ili otpustanja drzavnih
sluzbenika.

Primjena mjera za borbu protiv
korupcije: sudstvo

Iako se reforme u sudstvu sprovode duze od deceniju
u svim zemljama Zapadnog Balkana, nijesu dovele do
znacajnog napretka. Najveci dio ovih reformi ogranicen
je na poboljSanje zakonodavnog okvira i drugih tehnic-
kih pitanja, pri ¢cemu se nastavilo sa slabom implemen-
tacijom i uéinkom, narocito po pitanju efektivnih po-
stupaka i presuda — pravosnazne osudujuce presude
javnih funkcionera su i dalje malobrojne. Ova pojava
je narocito prisutna u slucajevima visoke korupcije, iako
postoje rijetki izuzeci. Odvajanje ovlaséenja i stvaranje
nezavisnog sudstva ograniceni su politizacijom sudstva,
neprimjerenim uticajima i korupcijom — zakonodavna
iizvrsna vlast jos uvijek imaju jak uticaj na proces izbora
sudija i odluke o budzetu. Svi ovi izazovi predstavljaju
znacajne prepreke na putu pridruZivanja zemalja Zapad-
nog Balkana Evropskoj uniji. Kljuc¢ni nedostaci u uprav-
ljanju i funkcionisanju sudstva ukljucuju:

e Uticaj zakonodavne i izvrSne vlasti na izbor i unap-
redenje sudija i tuZilaca;

* Tijela odgovorna za upravljanje u sudstvu i tuzilas-
tvu nemaju adekvatno razdvojene nadleZnosti;

* Primjena disciplinarne odgovornosti i kodeksa po-
nasanja za sudije i tuzioce je i dalje ogranicena;

e Kancelarije javnih tuzilaca nemaju dovoljno resursa,
a narocito ekspertize u oblasti finanijske forenzike;

* Strukture upravljanja su nejasne i nadleznosti se ce-
sto preklapaju.

Borba protiv korupcije u ekonomiji:
skriveni sektor

Sektor skrivene ekonomije, koji je u znacajnoj mjeri
povezan sa korupcijom i dalje ima osjetno negativan
uticaj na Zapadni Balkan. Samo postojanje ovog sek-
tora mozZe se pripisati velikom broju uzroc¢nika, poput
slabog pridrzavanja poreske politike; loSeg poslovnog
okruzenja i vrlo visoke stope siromastva; nedostatka
povjerenja u institucije vlade i visoke stopa percepcije
korupcije; visokih poreskih i parafiskalnih nameta, u
kombinaciji sa pretjeranim kaznenim poreskim politi-
kama; nedovoljnog broja inspekcija i revizija; birokra-
tije, komplikovanog sistema otpremnina, kao i cestih
promjena zakona.

Albanija 34%

Kosovo* 19%

Srbija 30% M Bez pisanog ugovora za

oshovni posao
Bosnai

h 31%
Hercegovina

Vedi prihod od
ugovorenog

Crna Gora 22%

Sjeverna

)0/
Makedonija 19%

0% 10% 20% 30% 40% 50% 60% 70% 80% 90% 100%

Izvor: SELDI Sistem za monitoring korupcije / Sistem za monitoring skrivene ekonomije,
2020.

Visoka stopa tolerancije u odnosu na neplac¢anje pore-
za i doprinosa je trend koji na Zapadnom Balkanu op-
staje usljed percepcije da su sistemi poreskih uprava i,
uopste, javni sektor korumpirani. U Sjevernoj Makedo-
niji, 45.7% privrednika smatra da je korupcija najvazniji
uzrok postojanja skrivene ekonomije, dok taj stav za-
stupa 72.9% privrednika u Albaniji. Posljedi¢no, javnost
ne smatra da se porezi adekvatno koriste za poboljSanje
pruzanja javnih usluga.

Kreatori javnih politika na Zapadnom Balkanu su pre-
duzeli korake ka uvodenju obavezne upotrebe pisanih
ugovora o radu za osnovni posao, ali su ovi napori u
velikoj mjeri neuspjesni jer opsti stepen skrivene eko-
nomije nastavlja da raste. Uzrok takvog trenda su mno-
gobrojni alternativni nacini za izbjegavanje placanja
zdravstvenog osiguranja i doprinosa, poput prijavljiva-
nja niZe zarade, ili neprijavljivanja sekundarnih ili ho-
norarnih poslova.
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Organizacije civilnog drustva (OCD) na Zapadnom
Balkanu unaprijedile su strucnost i kapacitete da tu
stru¢nost usmjere ka odredenom broju ciljeva u agendi
za borbu protiv korupcije. Uticaj mjera koje ove orga-
nizacije primjenjuju u borbi protiv korupcije ostvaruje
se kroz niz raspolozivih sredstava — iniciranje promje-
na u zakonodavstvu i izrada repera za dobru praksu
u kontekstu snazenja transparentnosti, odgovornosti i
integriteta javnih preduzeda, i jacanje kapaciteta privat-
nog sektora u borbi i sprec¢avanju korupcije.

Imajudi u vidu aktivnu ulogu OCD u promovisanju in-
tegriteta javne sluzbe, prikladno je da se OCD takode
pridrzavaju najvisih standarda transparentnosti i od-
govornosti. Uopsteno, iako sve veci broj OCD zagovara
dobro upravljanje, ove organizacije su ostvarile slab na-
predak u osnazivanju transparentnosti svog rada. Jasan
pokazatelj ove cinjenice je nizak broj OCD koje objav-
ljuju godiSnje izvjeStaje. U pojedinim zemljama (npr.
BiH), ne postoje specifi¢ni zahtjevi da OCD objavljuju
operativne i finansijske izvjestaje — zakonom je propisa-
no da moraju raditi ,transparentno”, ne ulazeci u spe-
cifiéne mjere. U praksi su samo OCD koje se prijavljuju
za drzavna sredstva u obavezi da redovno dostavljaju
izvjestaje.

Spor i neujednacen napredak u borbi protiv korupcije
omogucio je privatnim interesnim grupama da zado-
biju mo¢ nad vladama u zemljama Zapadnog Balkana,
Sto rezultira zarobljavanjem drzave. Oslobadanje vlada
iz ovog statusa moze se ostvariti samo kroz saveznis-
tvo zainteresovanih strana i kroz zajednicko djelovanje
kreatora javnih politka koji su usmjereni na reforme,
civilnog drustva i medunarodnih partnera, medu koji-
ma je na prvom mjestu Evropska unija.

Na nacionalnom nivou, organi javne uprave na Zapad-
nom Balkanu treba da uspostave procedure za djelo-
tvorno procesuiranje slucajeva visoke korupcije medu
politicarima i drzavnim sluzbenicima. Analiza poda-
taka SCAD dijagnostike pokazuje da klju¢ni prioriteti
treba da budu zastita i monitoring nezavisnosti i ucin-
ka sudstva. Uticaj zakonodavne i izvrsne grane vlasti u
odabiru i unapredenju sudija i tuzilaca treba biti nor-
mativno sveden na minimum ili eliminisan. Zemlje u
kojima se ve¢ina samoupravnih sudskih organa ne bira
medu sudijama i od strane sudija treba da usvoje refor-
me kojima se povecava mo¢ njihovog glasa.

Adekvatan balans izmedu prevencije i suzbijanja na-
rocito je vazan kada je rije¢ o smanjenju obima skrive-

ne ekonomije i njenog uticaja na korupciju. Vlade treba
da identifikuju motive poslodavaca i zaposlenih koji se
odluce da rade u neformalnom sektoru. Podatke o na-
vedenim motivima treba uzeti u obzir pri izradi reformi
za snazenje poslovne sredine, poreske politike i kvalite-
ta javnih usluga.

Kljuéni preduslov za pozivanje vlasti na odgovornost je
pitanje transparentnosti vlasnisStva medija, nezavisno-
sti redakcija i zastite slobode medija od politi¢kog utica-
ja. Vlade narodito treba da se fokusiraju na sprecavanje
zarobljavanja civilnog sektora, snaZenje korporativnog
upravljanja u drzavnim preduzec¢ima, i transparentno
upravljanje velikim investicionim projektima.

Proces unapredenja kvaliteta javne uprave u zemljama
Zapadnog Balkana blisko je povezan sa procesom inte-
gracije u Evropsku uniju. Faktori koji uti¢u na reforme
u oblati integriteta razlikuju se u zemljama u regionu,
Sto ¢ini EU regionalnim faktorom stabilnosti za nave-
dene reforme.

Kako bi strategija pridruzenja Evropskoj uniji nastavila
da bude tako vazan faktor stabilnosti, EU je potreban
aktivniji politicki angazman sa zemljama Zapadnog
Balkana, pri ¢emu zemlje treba da imaju jasnu perspek-
tivu za buduénost. Medutim, intenzivniji angazman bi
takode trebalo zastititi od nezeljenih posljedica, koje
bi proces ucinile kontraproduktivnim. Unija takode
treba da osigura da benefiti intenzivnije ekonomske
integracije ne doprinesu napretku iskljucivo malih
krugova privilegovanih oligarha, ¢ime bi se pogorsalo
stanje zarobljenosti drzava od strane poslovnih intere-
snih grupa. Uslove koje namece proces pridruZivanja i
clanstva u EU, a koji se odnose na integritet vlada tre-
ba ojacati jednako dosljednim javnim pozivima na od-
govornost — u suprotnom, dominantni politicki akteri
koriste prethodno navedeni okvir procesa pridruzenja
da [ignorisu/ne pridaju vaznost] pitanju odgovornosti.
Rad u diplomatskoj areni sa politi¢arima i viSim drzav-
nim sluzbenicima takode treba obavljati na nacin koji
ne stvara utisak politicke podrske. Krajnji rezultat ovog
procesa treba da bude neutralizacija negativnih efeka-
ta autoritarnog uticaja u regionu.

Evropska unija je osnazila model uslovnosti procesa
prosirenja uvodenjem pozitivnog uslovljavanja i sank-
cionisanja, kao i uvodenjem opcija poput obustave pro-
cesa pregovaranja i zamrzavanja pristupa fondovima.
SELDI mreZa pozdravlja odluku EU da u okvir borbe
protiv korupcije ukljuci preporuke koje je SELDI mreZa
ranije objavila, ukljuc¢ujuéi uvodenje pitanja borbe pro-
tiv korupcije u Siri spektar javnih politika, a ne samo
u institucije za borbu protiv korupcije i sudstvo, kao i
zastitu vaznih odnosa izmedu Evropske komisije i ci-
vilnog sektora, ukljucujudi kroz finansijsku podrsku u
slucajevima neocekivanog pritiska. Medutim, reforme
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u oblasti vladavine prava kao prioritet za dalji razvoj
u svim ostalim oblastima za zemlje Zapadnog Balkana
treba dalje ojacati, narocito u smislu Sirenja kruga za-
interesovanih strana koje se bave monitoringom i zala-
ganjem za reforme za dobro upravljanje. Jedino se kroz
koaliciju privatnog i javnog sektora sa institucijama i
akterima unutar EU, kao i lokalnim javnim i privatnim
institucijama i pojedincima moze osigurati dalji napre-
dak u borbi protiv korupcije, odnosno sprijeciti nazado-
vanje u ovoj oblasti.

Evropska unija treba da koordiniSe tehnicku i finansij-
sku pomoc¢ za borbu protiv korupcije za Zapadni Bal-
kan sa opStim porukama, uskladenim sa mjerama javne
politike. Ovakav pristup se ocekuje od Instrumenta za
pretpristupnu pomo¢ (IPA) III. Imajudi u vidu nalaze
SELDI SCAD procjene stepena zarobljenosti drzava u
regionu, fondovi EU treba da ukljuce princip primum
non nocere (nenanosenja Stete). Drugim rijecima, fon-
dovi treba da osiguraju da nemaju kontraproduktivan
efekat jacanjem klijentelistickih mreza korumpiranih
politicara i privilegovanih biznisa koji dobijaju najveci
broj tendera koji se plasiraju kroz EU fondove.

EU treba da nastavi sa monitoringom napretka u borbi
protiv korupcije u saradnji sa civilnim druStvom u re-
gionu. Nezavisni mehanizmi za monitoring korupcije i
borbe protiv korupcije potrebni su na svakom nivou —
od politika za procjenu rizika od korupcije, do provjere
kljuénih zakona i analiza efikasnosti internih procedura
za borbu protiv korupcije u pojedinacnim javnim insti-
tucijama. Predlog upuden EU je da ukljuci inovativne
instrumente analize u izradu mjera javne politike, po-
put alata koje je pilotirala SELDI mreza:

Monitoring implementacije politika za borbu protiv ko-
rupcije (MACPI), alat koji omogucava procjenu ot-
pornosti institucija na korupciju, kao i prepoznava-
nje politika za borbu protiv korupcije i nedostataka
u implementaciji; i

Dijagnosticka procjena zarobljenosti drzave, alat koji
omogucava prepoznavanje ranjivosti sistema u od-
nosu nha zarobljavanje.

Evropska komisija bi trebalo da posebnu paznju posve-
ti zastiti konkurencije u sektorima koji su pod izraze-
nim pritiskom monopolizacije pri primjeni investicio-
nog plana za region. Tehnicku podrsku, savjetovanje u
oblasti javnih politika i finansijsku podrsku EU potreb-
no je usmjeriti ka naporima za borbu protiv korupcije
i monopolizacije u kljuénim sektorima, poput energe-
tike, infrastrukture, bankarstva i telekomunikacija.
Produzavanje savjetodavnih misija na nivou Zapad-
nog Balkana takode osnazuje u¢inak procjena u oblasti
vladavine prava; medutim, preporucuje se da recenzije
i analize pojedinacnih slucajeva ukljuce i stru¢njake iz

civilnog sektora. Evropska komisija i lokalne kancela-
rije Delegacije EU treba da saraduju sa lokalnim zainte-
resovanim stranama kako bi uspostavile procedure za
redovno pracenje sudskih postupaka u slucajevima ko-
rupcije, kao i za monitoring napretka u oblasti sudskih
reformi.
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VM3BPIITHO PE3VIME

0 IIOCAeJHUTE ABe JelleHMM, 3eMjuTe O/ 3ara-
AeH baakan mperprea sHaYajHU IIOAUTIYKY, CO-
LIMjadHN M eKOHOMCKHU TpaHcpopmarym. Mefy-
TOa, ToAeM Opoj Ha HepellIeHN ITPeAM3BIUIIN OCTa-
HyBaaT KpUTIYIHIL, Mefy KO1 € "1 MHTEeTPUTETOT Ha jaBHOTO
ynpasysambe. [IpamameTo 3a BaageermeTo Ha IPaBOTO BO
OIIIITa CMMCAA ¥ OCODEHO aHTUKOpPYIIIIUjaTa cera ce BO
CpLETO Ha IIOAUTUYIKINOT IIPOEKT CO Hajl"O/leMI/I 1mocaean-
1M Bo JanajeH baakan — HuUBHaTa MHTerpaIjija co McTak-
HaTaTa eBpOIIcKa opranmsanuja, Esporickara Yauja. Ipu-
aonecotr Ha CE/AAV BO aHTHMKOpYyIIIUCKaTa areHaa BO
3artageH baaxaH e MICTOBpeMeHO cITelviprieH 1 aKTVBeH,
001AYBajKIL Ce Aa TV ITPeMOCTH IIPEeIIOpaKIUTe 3a CAeJerhe,
aHaAM3a ¥ TOAUTUKN. Bo Pezuonarruom anmuxopynyucku
ussewimaj 3a 2020 200uta ce pasraeayBa 3aKOHCKaTa paMKa
n paSBOjOT BO IIpakca Ha APp>KaBHUTE MHCTUTYLIVI — U3-
BpIITHATa, 3aKOHOJAaBHATa M CyAckaTa BaacT. Ilponenxa-
Ta Ha peryaatopHure 1 MHCTUTYyLVIOHAAHUTEe Cl)aKTOpI/I
KOM OBO3MOXKyBaaT KOPYIIIUja BO PErMOHOT He e HaMe-
HeTa Kako ceoIl(aTeH IOMIC, TYKy Taa Haraacysa 4ea 04,
HPUOPUTETHUTE IIpalllaiha IIOBP3aHM CO ITOTeHIIujas-
HUTe HaIlOpM 3a CIIpedyBare Ha BOOOMYaeHUTe M3BOPU
Ha kopynnuja. VsBemrajor gapa MOZeA Ha M3BECTyBambe
3a HaIpeAOKOT BO OopbaTa HMpOTUB KOpYyIIIujaTa IIpeKy
rpafaHCKOTO OMINTeCTBO BO 3anadeH baakan.

JAuHaMMKa Ha KOpyInuja

Azaatknre 3a caegemwe Ha CE/AANM oGeszbeaysaaT 1mo-
AATOIIM 3a IIPOMEHNTE BO peadHOTO IINperhe Ha ABa
Bl/a KOpyHIiMja — aMUHICTPpaTUBHA KOpyHIInja (II0T-
KyII), IITO BAUjae BP3 IOeAUHIIN U AeA0BHM CyOjexTH,
1 3apo0yBame Ha Ap>KaBara (rodeMa KOpyIiiuja) IITo
BAUjae BP3 Cl)yHKLII/IOHI/IpaH)eTO Ha A€MOKPaTCKUTEe UH-
CTUTYLIMM U BAaAVMHOTO JOHecCyBambe 0AAyKu. Bo oa-
HOC Ha BTOPOTO, IpMMeHaTa Ha aJaTkaTa 3a Jujazio-
cmudka npoyerka Ha sapoberocma na dpxaséama (SCAD)
na CEAAM Bo 3amagen baakan oTkpm geka ImocToun
3Ha4ajHM pU3NIIM 3a 3apoOyBame Ha agp>kasara. [Ipm-
TICOKOT 3a 3apo0yBame Ha gp>aBaTa BO PerOHOT
cé yIITe OCTaHyBa Ha BUCOKO HUBO. Pe3yaTarure mo-
KaKyBaaT geKa HIUTY eAHa OJ 3eMjuTe He e OAMCKY A0
11e40CHO 3apo0yBarbe Ha Ap>KaBaTa, HO ITOCTOjaT KAyY-
HI HapyHnryBakbhe BO Cl)yHKI_H/IOHI/IpaH)eTO Ha AeéMOKpaT-
CKaTa M eKOHOMCKaTa KOHTpoJa 1 paMHoTeKa (checks
and balances).

Pesyaratnre oa SCAD mocodyBaaT Ha IIPHUCYCTBO Ha
CMAHM OBO3MOXYBauM OJ KMBOTHATa CpeAWHa, Kako
Hee(l)eKTI/IBHI/I jaBHI/I OpraHm3anyy Ha KO M HeAO0CTIUTa
VHTETPUTET, HEIIPUCTPACHOCT M POOYCHM aHTUKOPYIIIIN-
CKI1 ITPOTOKOAMN. Wcro TaKa, ITOKa’XyBa pealHl CUMIITO-
MU Ha IIPUTHCOK 3a AeA10BHO 3apo0yBarbe Ha gp>KaBa-
Ta, T.e. MOHOIIOAM3allMja Koja ce cAydyBa Ha HallIOHaAHO,
CEKTOPCKO 1MAM VHCTUTYLVIOHAAHO HNBO. HpI/ITI/ICOKOT
3a MOHOIIOAM3allja e HajroaeM Bo Aabarmja n Kocoso.'
3HavajHn HUBOa ce 3abeaexxanu u Bo buX, Cpouja, Ce-
sepHa Makegonmja u Ipna I'opa. SCAD ru moxaxysa
CUMIITOMUITE Ha TaKBIOT pasBoj BO KAYy4HITE €KOHOMCKI
cektopn. EaeH og oBMe cekTopu e eHeprujaTa, Iopaiu
CBOMTe BUCOKM HMBOA Ha KOHIIEHTpaIruja, HeAOCTUIOT
Ha TPaHCIApeHTHOCT U Hee(pMKacHaTa KOPIIOpaTUBHATA
CTPYKTypa Ha yIpaByBarbe Ha Ap>KaBHNUTe MpeTIpujaTuja,
KaKO U He4OCTUTOT Ha COOABETEeH peryAaTopeH Ha30p.

HwuBoarta Ha NMPUTNCOKOT 3a 3apo6yBaH>e Ha Ap»KaBaTa BO
PernoHoT ce BUCOKU*

M MpuTNCOK 3a ieNoBHO
3apobyBatbe Ha ApxaBaTa

OBOBMON(yBaLII/I Ha

100 3apobyBatbe Ha ApxaBaTa
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* [pumucokom 3a 0es108HO 3apobysarbe Ha OpXasama e hoKycupaH Ha

NpUMUCOKOM 3d MOHONOIU3AYUJA Ha HAUUOHAJTHO, CeKMOPCKO U/TU
UHCMUMYYUOHAsHO Hugo. OBO3MOXy8ayume Ha 3apobeHocm Ha Opxasama
nodpasbupaam u hakmopu 00 XUBOMHAMA CPeOUHA HA HAUUOHATHO HUBO.

Useop: SELDI SCAD, 2020.

CremeHOT 40 KOj OIINTaTa jaBHOCT ja TOAepuUpa KOPyII-
IyjaTta e BaKHa MHAMKaIlMja 3a HaIlpejOKOT BO MHTe-
TPUTETOT Ha jaBHaTa cayxk0Oa. Cucmemom Ha caederve
xopynyuja na CEAAN (CMS), co xoj ce mepat ceKyHAap-
HuTe (POpPMI Ha KOpyHIiuja (IOTKYII), ITOKaXyBa AeKa
npudakameTo Ha KOpyIlnja OCTaHyBa PeAaTUBHO BU-
COKO BO 3amageH baakan. bocra 1 Xepuerosuna, Ce-
BepHa Maxkegonuja 1 KocoBo moka’kyBaaT IOroaeMo
npudakame 3a pazanka o4 ocranarute. OBa, UCTO Taxa,
KOPEeCIIOHAMpPa CO OApeJeHM HMBOA Ha IPUTUCOK 3a
KOpyIIIIMja - Hajr0AeMOTO MHO3UHCTBO (82%) ayfe BO
PeruoHoOT KOu, BO OCHOBa, BepyBaaT AeKa KOpyIujaTa
e mpudaTanBa o4eKyBaaT 4a MM oDapaaT mOTKy1. I]o-
Ba>KHO € IIITO IIOBEeKe 04 IT0A0BUHA (62%) 04 OHUE KOU
He ja mpudakaaT KOpymnnujaTa Kako HOpMa cé yImTe
CMeTaaT geKa TUe BepOjaTHO Ke CTaHaT >KPTBU Ha IIpU-
TICOKOT 3a KOpymijuja.

1 Osnaxkara , Kocoso” e Ge3 IpeApacy Ay KOH ITO3UIIMNUTE 3a

cTatycoT 1 e Bo coraacHoct co UNSCR 1244 1 Mucaemero Ha
MCII 3a Jekaapariujara 3a He3aBucHocT Ha Kocoso.
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Uzeop: Cucmem 3a cnederve Ha Kopynuuja Ha CEJIN, 2019 2.

Pesyararyre Ha CMS nokaskyBaart geka Bo criopeafa co 2016
ToAMHa IpUTICOKOT BO 2019 roanHa ce 3roAeMnA BO Y€TUPU
04, 111ecTe Ap>kasu Bo JarageH baakan: bocna n Xepiiero-
BIHa, 110 KOja caeaar Llpra I'opa, KocoBo 1 Cpouja. Camo
Bo Aa0annja 1 CesepHa MakegoHMja Ma MapIMHAAHO Ha-
Ma/yBarbe BO IIPUTUCOKOT 3a Kopymuuja. OBue pesyararu
MOKa)KyBaaT JeKa 3eMjuTe I10J, IIOT0AeM IOAUTIYKA IIPU-
THCOK 04 EY 1 co jacHa KpaTKOpo4Ha Il 3a HUBEH IpyeM
B0 EY umaat mogo0pu pesyaTaTi.

AHTI/IKOpyrII_II/ICKO 3aKOHO4aBCTBO

Bo oriceror Ha aHTMKOPYIIIIMCKA aAaTKM, 3eMjuTe 04, 3ara-
AeH baakaH ocTtBapuae HajroaeM HarpeAoK BO Pa3BOjoT Ha
HMBHITE CTaTyTOPHM 3aKOHU, BKAY4yBajKii 00JacTH KakKo
cIrpedyBarbe KOH(PAUKT Ha MHTEpecH, 3allThTa Ha YKaxKy-
BaunTe 1 Oaparbarta 3a IpujaByBambe Ha MMOTOT O/, CTpaHa
Ha jaBHUTe cay>KOeHn1. CeBKyITHO, THe Il ycBOwAae Mery-
HapOAHWUTe AHTUMKOPYIIIMCKIL CTaHAApAW BO HUBHUTE
HaI[OHAAHN 3aKOHOAABCTBA, BKAYJYyBajKi1 0ApeA0u 3a MHO-
IITBOTO 3a40AKUTeAHN IIpecTaIly IIOBP3aH CO KOPyIIIuja
criope, Konsenmyjara vHa Odeaysernte Harmm mpotms ko-
pynuja (UNCAC), kako 1 HeKou He3aA0AKUTEeAHA.

Peryaaropanor axtuemusam Bo 3amageH baskan me e pe-
3yATaT Ha MeXaHI3aM 3a IIOBpaTeH OATOBOP 3a e(eKTIUB-
HOCTa Ha IIOAUTHKINTE, TYyKy OATOBOpP Ha Cé IIOroAeMara
noOapyBaJKa 3a MHTeTpUTET BO BAaJeereTo, Koja goafaa
0/, HaIlMOHAaAHUTE jaBHM 1 MefyHapoAHU HapTHepu. 3aja-
JaTa cera 3a HaI[MOHAAHUTE BAaAM € 4a OMAAT BO JeKOp CO
IIPOMEHAVIBITE MaHI/ICl)eCTaLU/II/I /| c])opMI/[ Ha KOpyHIIja,
UICTOBPEMEHO OAP>KYBajKil peryJaTropHa CTaOMAHOCT U W3-
GerHyBajKi1 OITTOBapyBarbe Ha CyACTBOTO CO Op3M IPOMEHN
Ha IIPVIMEHAVIBIITE 3aKOHIL.

Takos cay4aj ce japHmMTe HabaBKM. Bo TexoT Ha mocaegHMTe
TPpY TOAVIHY, 3aKOHITE 3a jaBHI HADABKI YeCTO Ce MeHyBaaT,
IIOCOYYBajKI1 AeKa TIOANTVKITE ce 00MAyBaaT Aa Ouaat Bo
9eKop O pasHuUTe 310yIoTpedn. Bo 3anasen baaxan, japHu-
Te HabaBKM ce 0064acT €O 3T0AeMeH PU3NK 3a KOpyIiuja, Ou-
A€jK11 He caMO IIITO ce KOPYCTaT 3a HabaBKa Ha 400pa I yc-
YTV 3a jaBHa KOPYICT TyKY YeCTO ce KOPICTaT 1 3a TpaHcdep
Ha jaBHM ITapy BO ITpyBaTHN 11e00B1. | Iporienata Ha jaBHITE
HaOaskyt Ha CE/1AV Bo 3emjuTe 04 3amageH baakan oTkpy-

Ba JeKa Tue ce 104 0CODeHO HeraTMBHO BAujaHIe 04, (aKTo-
PM KaKo: TeHAepM KOU YecTo ce IIpaBaT 3a (paBopusuparhe
0Ape/eHN TIOHY AyBayl, He40BOAEH HaA30p 3a yCOrAaceHOCT
U CITpOBeAyBarbe Ha JOTOBOPHUTE yCAOBH, IIperoJeMa yIo-
Tpeba Ha IIOCTaIIKUTe 3a IIperosaparbe, ToaeM Opoj Ha TeH-
AEPM CO CaMO eJeH IIOHyAyBad UTH.

Crnienujaansupany aHTUKOP YIIIIVICKN
VIHCTUTYLVIN

OcHoBameTo Ha M3BPIIHN MHCTUTYLIVN CO €KCKAY3VBHI aH-
TUKOPYIILIVICKY HaJAeKHOCTU BO CpeArHa Ha 3apOOeHOCT
Ha Ap>KaBaTa BO 3eMjuTe 0/, 3anadeH baakan ce coounao co
eJHa ArZeMa: IIpeMaaKy HaaAeXXHOCTY Ke HallpaBarT Tvie
Aa OmuaaT GeCKOPIICHM, IITO JOIOAHUTEAHO Ke ja 3T0AeMMI
HezoBepOaTa BO BAaJaTa, a AOKOAKY ¥MaaT IIPEMHOTY TO-
Talll TIe PYUBUKYBaaT Ja CTaHAT aAaTKW 3a IapTU3aHCKI
HOAUTUYKM ITean. 3emjute o/ anajeH baakaH ce crpemar
Ja ja pelar oBaa AMAeMa Ha pasAnyHy HaumHu. Bo Kocoso,
rocron Cay>x0a 3a 200po yIIpaByBarse 04 CaMO OCyM ANIIA
Bo paMkyt Ha KaOneeror Ha mpeMuepor Ha Kocoso, koja ru
caeAn m3paboTKaTa U CIIPOBEAYBAETO Ha CTPATEIVMCKITe
AOKYMEHTH IpoTuB Kopymiiyja. Bo Aabanuja, moa Hagaex-
HOCT Ha IpeMuepot, rocron Haryonazen koopanHaTop
nporus Kopymiuja. Bo Cpbuja opranusmupasocra e Maaky
IocA0XKeHa: AreHITyjaTa 3a ClIpedyBarbe KOpyIiiyja MMa pe-
JaTMBHO IINPOKa HaAAEXKHOCT (Caeerbe U M3paOoTyBarbe
ITOANTHKY, PelllaBarbe KOH(PAVKT Ha MHTepecH, KOOPAVHI-
pame Apyru Teda 3a COpedyBame Kopynuuja urH.). IpHo-
TOpcKaTa areHIlMja 3a CIpedyBarbe KOpyIlirja UMa CAMYHa
IIMPOKa HaAeKHOCT — CIIPOBeAyBarbe Ha MEPKITe 3a CIIpe-
JyBarbe KOH(PAVIKT Ha VHTepecy, COOMparbe 1 IIpoBepKa Ha
M3BEITaNTe 3a VIMOT U IIPUXOZ Ha jaBHNUTE CAY>KOEHMIIN,
HpUManbe I AejCTBYBarbe IO IpMjaBy Ha yKaxKyBaul UTH. Bo
buX, mopaau HejsuHaTa cA0>KeHa IIOCTaBEHOCT, rocTojat 14
AHTVKOPYIILIVICKY Tela Ha CHTe BAaAVHI HVBOA U CUTE THe
Ce OCHOBaHI CO OpUIIMjalHa OAAyKa Ha BAaAWTe VAV coDpa-
HUjaTa M ¥IMaat CBOV HaJA€>KHOCTIA.

VHnrerpurer Ha gp>XaBHaTa cAy>KOa

Pedpopmure KoM LesaTr KOH 3ajaKHyBarbe Ha MHTETPU-
TETOT Ha jaBHaTa aJAMUHICTpaIiija BO 3eMjuTe o4 3ala-
AeH baaxkan, BogeHu npete>xxHo og EBporickara YHuja n
BeTyBambeTo 3a npueM Bo EY, pesyatupaa Bo Toa cure
3eMjM Ja AOHecaT 3aKOHM 3a Ap>KaBHM cayxom. [lo-
CTOjaT pa3sAMYHM MEeXaHNU3MM 3a CIIpedyBambe 1 OGopba
IIPOTUB KOpYIIMjaTa Mery Ap>KaBHUTE CAy>KOEHMIIN.
Ha npumep, Bo buX osue mparama ce peryampaHu co
OpOjHM 11 aBTOHOMHM 3aKOHU 3a CeKOe HMBOA Ha BAAcCT.
Og apyra crpana, Bo Kocoso, BO 3aKOHOT 3a Ap>KaBHU
CAy>KOeHMITN HeMa KOHKPEeTHI oapeadu 3a 6opba mpo-
TUB KOpyIIMjaTa, TyKy camMo Bo KoaekcoT Ha oaHecy-
Bambe Ha Ap>KaBHUTe CAY>KOeHUIIM U 3aKOHOT 3a Oopba
npotus Kopynnujata. Cemak, CIIpOBeAyBarbeTO Ha
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OBJIe MEXaHM3MU U IIOANTUKNITE Ha pelrpecuja OCTaHy-
BaaT IPUANYIHO cAabu 1 6e3 onmAnB e(eKT, co IITO
ce co3jaBa [110/4Ha II0YBa 3a HEeTYKOTO OAHeCyBame Aa
craHe npudaranso. Bo cute semju o4 3amagen baakan,
BUICOKITE AP KaBHM CAY>KOEHMITV, a OCOOEHO HEKOM II0-
ceOHM KaTeTopmy Ha Ap>KaBHM CAY>KOeHMITN BpabOTeHN!
BO CEKTOPM CO BMCOK PU3MK O/ Kopymumja (IoAuIiuja,
JAAaHOYHA agMIHICTpallija, IAapyHa, UTH.) Ce A0AKHU A
IV IIpUjaByBaaT CBOUTE CPeACTBa ¥ MPVUXOAN A0 HaAAeXK-
HUTe MHCTUTYOMN. MefyToa, MHCTUTYyIUUTE 3aJ0AKe-
HI 3a KOHTpOJa Ha CpeACTBaTa M IIPUXOAWUTE IIOBEKe
ce ¢pokycupaaT Ha M3rAacaHNTe jaBHM CAY>KOeHWIT,
OTKOJKY Ha Ap>KaBHUTe CAy>KOemmmu. Bo ckopo cure
3eMj ITOCTOM ITPO0.A€eM CO OTITyINTarba KOV CyAOBIUTE T
IOHUIIITYBaaT, IIITO yKa’kKyBa Ha He40CTaTOIM BO CIIpO-
Be/yBameTO ONpaBAaHO Jerpajyparbe UAU OTIIyIITarhe
Ha Ap>KaBHU CAY>KOEHUIIN.

CrpoBeayBame Ha aHTHMKOpPyHIMja:
CyACTBOTO

Maxo cyackure pedpopMnm ce criposeAyBaat IIOBEKe OZ
eJHa gelleHUja BO cuTe 3eMju o4 damnageH baakan, tne
HeMaaT JdajeHO 3HavaeH Hamnpegok. CymruHara Ha
oB1e pepopMI e OrpaHMYeHa Ha II0J00pyBame Ha 3a-
KOHCKaTa paMKa M APYyIV TEXHUYKM IIpalllarba, IIpocae-
AeHa co caabo crpoBesyBambe U 13Be40a, 0COOEHO BO
0AHOC Ha e(PeKTUBHI TOHEmba U IIPecyAy — KOHEYHNUTE
Ipecyay Ha jaBHM CAY>KOEHMIM OCTaHyBaaT IAaB-
HO co eaHormdpeH pesyarar. OBa 0cOOEHO € TOYHO
3a cAydJauTe Ha KOpYIIIMja OZ IIOBMCOKO HIBO, MaKO
IIOYHyBaarT Aa ce IojaByBaaT U uckaydounn. Iloageabara
Ha BJacTa U CO34aBaleTO HEe3aBVCHO CYACTBO Ce IIOII-
pedeHn o/ MoAuTH3anyjara Ha CyACTBOTO, HeIIO-
TpeOHNMTe BAVjaHMja ¥ KOPYIIIMja — 3aKOHOAaBHaTa
U U3BPINHATA BAACT C€ yINTe MMaaT CUAHO BAMjaHIE
Bp3 M300PHMOT MpOIIeC BO CyACTBOTO M paclipeseada-
Ta Ha Oyrteror. Cure OBMe IIpamiara IIpeTCTaByBaaT
OTPOMHM MPeJK! Ha IIaTOT 3a Inpucram Bo EY Ha cure
3emju og 3amnageH baakan. I'aaBHuTe HejocTaTOIIM BO
yIIpaByBameTO 1 (PYHKUVMOHMPAMETO Ha CyACTBOTO
BKAydJyBaar:

° BAMjaHMe Ha 3aKOHOJAaBHATa M M3BpIIHATA BAACT MpU
M300POT U yHaIIpeAyBarbeToO Ha CyAVMNTe U OOBVMHUTE-
AUTE;

® OpraHmTe KOM YIIpaByBaaT CO CyACTBOTO VI OOBMHNTEA-
CTBOTO HE C€ COOABETHO 0AAEAEHN;

® (CIpOBeAyBameTO Ha AUCHUIIAMHCKATa OATOBOPHOCT
U eTUYKUTe KOAEKCHU 3a CyAuuTe ¥ OOBUHMTEANTE Ce
YIIITe € MHOTY OrpaHI4I€eHo;

°  KaHIleJapuiTe Ha jaBHOTO OOBMHITEACTBO HeMaaT pe-
Cypcu, 0COOEHO eKCIIepTm3a BO (PMHAHCHCKO BeIlTa-
YELhE;

®  CTpyKTypMUTe 3a yIIpaByBarbe ce HejaCH! ¥ HaAAeSKHOCT-
ITe 9eCTO Ce IIPeKAOITyBaar.

AHTHKOpYyHIMja BO eKOHOMIjaTa:
CKpPMEHVOT CEKTOP

3HayaeH CKpMeH eKOHOMCKM CEKTOP TeCHO IIOBp3aH
€O KOpYIINja MpOoAOAXKYBa 4a IVl Madl 3eMjUTe 04, da-
nageHn baakan. IIpucycrsoTo Ha 0BOj CeKTOp MOXKe Ja
ce IpUIIMIIIe Ha M300MACTBO O4 IPUYMHH, KaKO IITO ce
HI30K 4aHOYeH MOopaJ; cAaba OM3HIC CpeAHa ¥ MHOTY
BICOKI HIBOA Ha CUpOMAIITHja; He40CTaTOK Ha AOBep-
6a BO MHCTUTYIIMUTE Ha BAajaTa ¥ BUCOKH IepIIemIun
Ha KOPYIIIUja; BUCOKM TPOILIOIN 3a OJaHOUyBame I
napauCcKadHy TPOIIOIM, IapalelHO CO IpeTepaHo
NIPMHYAHA AaHOYHA TIOAUTIKA; HEAOBOAHN MHCIIEKITUI
U peBu3Ny; OMPOKPATCKM CUCTeM, TEeXOK CHUCTeM 3a
UCTAaTa Ha OTIIPEMHIHY ¥ 9eCTH IIPOMEeHM BO 3aKOHO-
AABCTBOTO.

Anb6aHuja 34%

Kocoso* 19%

M be3 nuwaH forosop Ha
rnaBHOTO pa601H0 mecTo

Cpbuja 30%

BbuX 31%

ﬂOI’OBOp nwucnnateH
noronem HafjoMecToK o4

22% TOj BO JOTOBOPOT

LipHa lopa

CeBepHa

. 1
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Uzeop: Cucmemom Ha cnederbe Kopynuuja Ha CEJIJU/Cucmem 3a cnederve Ha
cKpueHa ekoHomuja, 2020 e.

Bo semjute o4 3anazen baakaH ce ogp>KyBa BCOKA TO-
AepaHIMja KOH 3aTajyBarbe JaHOK UM HasOMeCTOLM 3a
COIIMjaZAHO OCUIypyBame Iopajgy HepLelnujara geka
AAHOYHITe BAACTU M BOOIIIITO jaBHMOT CHCTEM Ce KO-
pymnupaan. Cropea 45,7% oa omsamcute Bo Cesep-
Ha MaxkegoHuja 1 72,9% Bo AaGaHmja, Kopynijujara e
Haj3Ha4YajHMOT (PaKTOp 3a IOCTOEHEeTO Ha CKpueHaTa
ekoHoMmja. OBa ja HacodyBa jaBHOCTa Ja BepyBa JAeKa
AAHOIINTe He ce COOABETHO MCKOPIVCTEH!U 3a 00e3beay-
Bame I0400pM jaBHU YCAYIA.

Kpeatopure na moamtukmu Bo 3amageH baaxan mpe-
3ede YeKOpM 3a BOBedyBame Ha 3a40AKMTeAHAa YIIO-
Tpeba Ha IIMIIaHN AOTOBOPM 3a pabOTa 3a I1aBHOTO
pabOTHO MeCTO, HO HUBHITE HaIlOPW I1aBHO OCTaHale
HEYCIIeITHY, OMAejKM CeBKYIIHOTO HIMBO Ha CKpMeHa
€KOHOMIja IIPOJOAKyBa Aa pacrte. OBa e mopaan 6poj-
HIUTE aATepHATUBHM HAaYMHU 3a M30eTHyBambe I11aKambe
HaJAOMECTOLM 3a 3APaBCTBEHO M COIMjaAHO OCUTYPY-
Bambe, KaKo IITO € IIpujaByBarbe Ha II0Mad M3HOC 04, A0-
OueHara 1ara 1AM IaK HeIIpHjaByBame Ha BTOpa MAN
XOHOpapHa paboTa.



90

WESTERN BALKANS 2020: STATE-CAPTURE RISKS AND POLICY REFORMS

Yaorara Ha FpafaHCKOTO OoIImmTeCTBO

Hus 3anagen baakan, rpafanckure oprasmsamym (I'O) ja
3roJeMuja M CBojaTa eKCIiepTI3a 1 HUBHATa CIIOCOOHOCT 4a ja
KOpJCTaT OBaa eKCIepT3a BO Hu3a IIPYAOHeCH KOH aHTUKO-
pyIiuckata areHAa. HMBHOTO aHTMKOPYIIIIMCKO BAUjaHVEe
ce TIOCTUTHYBa CO Pa3ANYHU Cpe/CTBa - MHUIMPame 3aKOH-
CKII VI3MEHI U OAPeAHNIIN 3a A0OPH IPaKTHUKI 3a 3T0AEMY-
Barbe Ha TpaHCIIapEeHTHOCTa, OTYETHOCTa 1 MHTETPUTETOT Ha
jaBHUTe HpeTHpujaTyja ¥ 3ajakHyBarbe Ha KalalUTeToT Ha
IpyBaTHUTe OMBHICK 3a CIpedyBare 1 0opOa IpOTUB KO-

py1ujara.

Co orze Ha HIBHATa aKTVBHA yAOTa BO YHaIIpeAyBarbeTo Ha
VIHTETPUTETOT Ha jaBHMTE (PYHKIMM, YIOTE II0OCOOABETHO
e IparaHCKUTe OpIaHM3aINmi Aa Ce IIPUAPXKYBAaT KOH
HajBIICOKNTE CTaHAApAY Ha TPAaHCIIAPEHTHOCT M OT-
9eTHOCT. ['eHepasHO, Mako cé moroaeM Opoj rpafaHCK Op-
TaHM3alUY Ce 3aJaraaT 3a 400pO yIIpaByBarbe, IMa Maa Ha-
IIPeAOK BO IIPE3eMarbeTO YeKOPH THE Aa CTaHaT IIOTPaHCIIa-
PEHTHIL. JacHa MepKa 3a 0Ba € MaAMoT Opoj rparaHCKM Opra-
HI3aLMV KON 00jaByBaaT TOAVIIIHI M3BeIITan Ha VIHTepHer.
Bo nexon semju (Ha mpumep, buX), He mocrou KOHKpeTHO
Daparbe rparaHCKITe OpTraHM3alM A2 OOjaByBaaT U3BEIITan
3a paboTerseTo 1 (PMHAHCIICKN M3BEIITal - 3aKOHOT Oapa 04
HIB 4a OuAar , TpaHcrapeHTHI” 0e3 Aa AepyHMpaaT KakBI
6uao crerdukn. Bo mpaxca, caMo rpafaHcKuTe OpraHu3a-
IV KOM aILAVMIVpaaT 3a CpeACTBa OZ BAaAWTe ce AO0AKHUI
PeAOBHO 4a AaBaaT M3BEIITal.

AXTUBHOCTHI IITO TpeOda Aa ce
IIpe3eMar: KaTaausamnyja Ha
aHTUKOpYyIIjaTa Bo 3anagex baakan

baBHMOT M HeA0BOAEH aHTMKOPYMITMCKM HaIlpeJoK MM
OBO3MOXI Ha BAaauTe 04, 3amnajeH baakaH aa mocTurHy-
BaaT CBOM NPUBAaTHU MHTEpecH, IITO pesyATHpa CO 3a-
poOyBarbe Ha Ap>kaBata. Oca0004yBameTo Ha BAaANTE OZ
OBaa CTera MOKe Ja ce IIOCTUTHe caMo CO 3APY>KyBarbe Ha
3acerHaTHUTe CTPaHU KOM AejCTByBaaT 3aeJHIYKI: pedop-
MUCTIMYKUTE KpeaTopy Ha IIOAWNTHKY, IparaHCKOTO
OIIIITeCTBO ¥ MefyHapOAHWUTe IIapTHEpHM, Mely Kou
r/1aBHa 3acerHaTa crpaHa e EBpornickara YHuja.

Ha HanmoHaaHO HIBO, HEOIIXOAHO € jaBHITE OpTaHM BO Jarla-
AeH bazkaH ga yTBpAaT mocTarky 3a e(peKTHBHO TOHEEbe
Ha KOPYMIIMPAH! BJICOKV IOAUTMYApPY ¥ IIOCTapyU jaBHU
cay>xOennmm. Anaansara Ha ogaronyute Ha SCAD ykaxy-
BaaT Ha TOa 4eKa KAy4JeH IIPIMOPUTET Tpeba Aa O1ae 3aITuTa
U1 cAeerbe Ha Cy/AcKaTa He3aBVICHOCT 1 paboremse. Banjarue-
TO Ha 3aKOHOJABHUTE U M3BPIIHNUTE TPAHKM BO M300POT I
YHaIIpeAyBarbeTo Ha CyAVI U jaBHY 0OBMHIUTEAN Tpeba Hop-
MaTVBHO 4a Ce VICKAY9M AV HaMaAy Ha MMHIMYM. 3eMjuTe
BO KOV MHO3VHCTBOTO Ha CYACKITe CaMOYIIpaBHI TeAa He ce
Orpa Mefy cyaumre 1 OZ CTpaHa Ha CyAumre, Tpeba Ja yc-
BojaT pepOpMI IIITO ja 3TOA€MyBaaT HIBHATa IAacadka MOK.

CoogpetHa pamMHOTeXa Mefy CIIpedyBarbeTO M peripe-
cmjaTa e 0COOEHO BaXKHO Ja Ce ITOCTUTIHe IIpy o0ud Ja ce
HaMaaM roJeMUHaTa Ha CKpUeHaTa eKOHOMUja U Hej3MHO-
TO BAUjaHMe Bp3 Kopymiujata. Baaaure Tpeba 4a yTBpAar
IIITO TV MOTTUKHYBa pabOTojaBaunTe 1 BpaboTeHUTe Ja ce
3aHMMaBaaT co HepOPMaAH! AeAOBHI aKTUBHOCTH; TH€, TI0-
TOa, Tpeba 4a ce 3eMaT IpeaBIA IIPK Co3AaBarbe pedpopMum
3a 1oAoOpyBarbe Ha AeA0BHOTO OIKpPY>KyBarbe, JaHOYHaTa
MOAUTIKA U KBAAUTETOT Ha jABHITE YCAYTIA.

Kputnuno mpariame BO OCUTYPYBAaEeTO OATOBOPHOCT Ha
BAaAuTe € TPAHCIAPEeHTHOCTa Ha MeAVyMcCKaTa COI-
CTBEHOCT, HE3aBVCHOCTa Ha pejaKllyjaTa U 3alllTUTaTa Ha
ca0604aTa Ha MeAVIyMITe OZ IIOAUTIYKO Melnatbe. IToceben
¢okyc Bo HarTopuTe Ha BAaAuTe TpeDa Aa Orize M30eTHyBambe
3apoOyBarbe Ha IParaHCKOTO OIIIITECTBO, II0400pyBare Ha
KOPIIOPAaTUBHOTO VIIpaByBare Ha AP>KaBHUTE IIPeTIIpuija-
THja ¥ TPAHCHIAPEHTHO YIIPaByBakbe CO TOAeMU VHBECTULIV-
CKIM ITPOEKTIL.

YHarpeayBareTo Ha KBaAUTETOT Ha jaBHOTO YIIpaByBarhe BO
semjute oz 3amajeH baakaH cera e TeCHO IOBP3aHO CO IIPO-
1IecOT Ha HMBHA MHTerpanuja Bo Eppornckara Yauja. OcHoB-
HITe YCAOBM IITO BAMjaaT Ha pepOpMMITE 3a UHTETPUTET Ce
pasAMYHM BO CeKOja 3eMja, IITO ja mpasy EY pernoHaaeH cra-
Oransypadky (pakTop 3a oBye pepOpPMIL

3a Hej3MHATa CTpaTeruja 3a MpOIIMpPYyBamke 4a U OBO3MO-
KNI Aa IpoAoKu Aa Omae takos dakrop, Ha EY 11 e mmo-
TpeOeH MOAKTUBEH MOAUTIIKI aHTaXXMaH CO 3eMjuTe
04, 3artageH baakan, 00e30eAyBajKit 1M jacHa IEpPCIIEKTH-
Ba 3a MAHMHATA. MefyToa, MOCMAHMOT aHraXkKMaH Tpeba
Aa ce 3alITUTU OZ HEeKOAKY HeCaKaHU IIOCAEAWIIN, IIITO
61 MoXXeae Ja TO HaIlpasaT KOHTpampoAykrtuseH. Ilo-
TpeOHO e Aa ce OCUTYpU AeKa IIPUAOOMUBKIUTE OZ I00AMC-
KaTa eKOHOMCKa MHTeTpaliuja co YHujata HeMa Ja Omaat
MCKAYYMBO Ha MaJa IpyTia HPUBUAETMPaHN OAUTaPCH, CO
IIITO AOIIOAHMTEAHO Ke ce BAOIIN 3apoOyBameTo Ha Je-
AOBHATa Ap>kKaBa. Y CAOBMUTE 3a MHTETPUTETOT Ha BAaAuTe
IIOBP3aHM CO YAEHCTBOTO Tpeda Ja OMAaT mpuApy-KeHn
CO MOAeAHaKBO CHAHO Oapare 3a OATOBOPHOCT Ha A0Kaa-
HaTa jaBHOCT, 3a AOMVMHAHTHUTE IOAUTWYKN YUHUTEAN
Aa He TO U30UpaaT MPBUOT KaKO M3IOBOP 3a [AucKpean-
Talyja/HeTIounTyBarbe| Ha BTOPUOT. AHraXkIpameTo BO
AUTLAOMATCKaTa apeHa CO IOAUTUYAPH U BUCOKM BAAAY-
HI CAy>KOeHUIT, UCTO Taka, TpeDa Ja ce M3Beje Ha Ha-
YIH IITO He CO3/aBa BIIeYaTOK 3a MOAUTIIKA II0AAPIIIKA.
ITeaokynHnot edpeKT Ha 0BOj IIporec Tpeda Aa Oue Aa ce
CIIPOTUBCTaBMMeE U Ja TM HeyTpaausupame IITeTHITe
edeKkTy Ha aBTOPUTAPHOTO BAMjaHIe BO PEIVIOHOT.

EBporickaTa YHUja cera ja 3ajakHa HeIlpeABMAAMBOCTa Ha
IpoIecuTe 3a MPOIIMpPyBarbe CO BOBeAyBarbe HeraTUBHU 11
MO3UTHUBHI yCAOBYBakba U BKAYJyBarbe OMNIMI KakKO IITO
ce MpeKIHyBamhe Ha IIPerOBOpUTe U 3aMp3HyBarbe Ha
cpeactBata. CEAAVI ro mosgpaByBa BKAYJyBalbeTO BO
npucraniotT Ha EY KOH aHTMKOpyIIIIMjaTa BO KOHTEKCT Ha
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TIPJICTAITyBarbe KOH HEKOM O/, IIPETXOAHMTE IIPeropaKy Ha
CEAAVI, BKAy4dyBajKit ja M MHTerpaljaTa Ha aHTUKOPYII-
IyjaTa BO IOIIMPOK CITeKTap Ha IMOANTYKI, a He CaMO BO aH-
TUKOPYIIIVICK/TE MHCTUTYLIMI U CYACTBOTO I 3aIlITHTaTa Ha
BakHUTe ogHocu Ha EK co rpafaHCcKOTO OMITITECTBO 0AHOCH,
BKAYy4yBajKI ja V1 H/IBHATa (l)I/IHaHCI/ICKa MOAAPIIIKA 04 Heoue-
KyBaHa HepoJja. Cerak, Tpeba 4a ce IIOTEHIVpa IIPUMATOT
Ha areH/ara 3a BJa/eerbe Ha 3aKOHITe 3a HallpeAOK BO Koja
61110 gpyra 0baacT Ha pa3Boj Ha 3araeH baakaH, ocobeHo
CO TIPOIIMPYBarbe Ha OIICETOT Ha 3acerHaTyl CTPaHU BKAY-
JeH BO CAeJEHeTO M 3acTallyBameTo 3a pedpopmu 3a A0-
6po ynpasysame. CaMO jaBHO-IpMBaTHA KOAAMI[ja Koja
BKAy9yBa MHCTUTYLIN 11 9yHNTeAV Ha EY 1 A0KaAHM jaBHI
U TIPVMBATHY MHCTUTYLIVM U TIOEAVHIN Ke MOXKe 4a 0be30e-
AVI OCHOBa Ha IIO3UTHBHI aHTUKOPYIILIVICKY CAYdyBarba, T.e.
HIIBHATa HEITOBPATHOCT.

AnTnkopymiuckara momomnt Ha EY — Texsmxa m ¢uHaH-
cricka — 3a 3anagen baakan Tpeba 4a ce 00e30eAv1 BO CUHXPO-
HI3alMja Co MOopaKyTe 3a orra noanTtrka Ha EY. Toa e ona
IIITO Cera ce OueKyBa o4 VIHCTpyMeHTOT 3a IIpeTIpucTaIHa
nomorn (VITA) IMI. Co oraes Ha HaoAMUTe 04 HpOIIEHATa O
SCAD na CEAAV 3a MHTEeH3UTETOT Ha AP>KaBHO 3apo0y-
Barbe BO PeIvoHOT, (pmMHaHCHpambeTo Ha EY Tpeba aa ro
BKAYYM Ha4eAOTO primum non nocere (IpBo, He IpeAvi3-
BUKyBaj mreta). Co Apyru 360posy, Tpeda 4a ce OCUTypun
A€Ka CO 3ajaKHyBarbe Ha KAVEHTEeAVICTIIKITE MPEKI Ha KO-
PYMIIMpaHV TOAUTIYAP U IIPYUBIAETVPAHY OM3HICH KON
AoOnBaaT To1eM Jea oZ HabapkuTe (prHaHCHpaHu o4 EY
HeMa Ja CTaHe KOHTPaIpOAyKTUBHO.

EY Ttpeba 4a mpogoaXu Aa I cAeAu aHTUKOPYIIIVCKUATE
cAydyBarba BO IIAPTHEPCTBO CO IpafaHCKOTO OMINTECTBO BO
pernoHoT. HesaBucHr MexaHU3Mu 3a caejerbe Ha KOpYII-
LyjaTa ¥ aHTUKOPYIIIIjaTa ce IOTpeOHIM Ha CUTe HIBOA - 04,
IpolleHKa Ha PUM3UKOT 3a KOpyIIMja Ha MHOAUTUKUATE A0
peBM3Mja Ha KAYIHOTO 3aKOHOZABCTBO M aHaAm3a Ha epu-
KaCHOCTa Ha BHATpPeITHUTe IIOCTaIlKM 3a Oopba IpOTHB KO-
pynijata BO 044eAHN jaBHM MHCTUTYIN. [Tomarajku vm
Ha 3eMjiTe Ja ce cIIpaBaTr co BTopoTo, EY Ke 3Hae kako aa
TV BKAYIV MHOBATVBHITE aHAANTITIKV IHCTPYMEHTH 3a
BO/erbe Ha Hej3MHIUTe MOAUTHKY, KaKo IIITO ce OHME CO KO

ynpasysa CEAAVL:

*  Axamxama 3a cAederbe HA CHPOGEOYSArbemo Ha AHMUKOPYNILU-
ckama noaumuxa (MACPI), co koja ce IIpolieHyBa OTIIOp-
HOCTa Ha KOpyIIjaTa BO MHCTUTYIIMIATE 1 Ce yTBpAyBaaT
IIOAUTUKUTE 3a aHTI/IKOpyHLU/Ija U ITpa3HHNTE BO CIIPO-
BeAyBarbeTo; I

°  Aujaznocmurka npoyenka Ha 3apodeHoCa HA OPKAGAMA IIITO
IoMara 4a ce yIBpAyBaaT paHAMBOCTHTE Ha 3apoOyBarbe-
TO Ha Ap>KaBaTa.

ITpu cipoBeayBameTO Ha CBOjOT MHBECTHUIIVICKY T1AaH 3a pe-
riosoT, EBporickara komucuja Tpeba 4a IOCBeTM 0COOEHO
BHIIMaHVIe Ha 3alllTUTaTa Ha KOHKypeHIIujaTa BO CeKTOpUTe

T0Z BYICOK IIPUTHMCOK BO MOHOIOAM3armja. TexHukaTa
MOAAPIIIKA, TIOAUTIYKITE COBETH U (pMHAHCUpareTo Ha EY
Tpeba Aa O¥aaT HacOYeHN KOH aHTMKOPYIILIVICKI I aHTMMO-
HOITOACKI HaIlOpY HaCOYeH! KOH KPUTIYHI CEKTOPH, KaKO
IIITO Ce eHeprujara, MHPPaCTPyKTypara, 0aHKapCTBOTO
¥ TeAeKOMYHVIKarymre. IIpoImpyBarmeTo Ha COBETOAAB-
HIITe MVCUY Ha IIeANOT 3anaseH baakaH, 1CTo Taka, Ke mpu-
AOHeCe KOH CIIPOBEAYBAETO Ha IIPOLIEHNTE Ha BAaAEEHETO
Ha IIPaBOTO; MeIyToa, Ce Iperopadysa Kaksy OO pelieH-
3UM BP3 OCHOBA Ha CAy4al Aa BKAYUIYyBaaT eKCIEPTH OJ,
rpafaHCKOTO OIIITeCTBO. EBporickaTa xoMucyja 1 A0Kaz-
HITe Aeaerauyn Ha EY Tpeba aa paborar 3aeaHO co A0Kaa-
HIITe 3aCerHaTyl CTPaH! 3a A4a BOCIIOCTaBAT ITOCTAIIKIA 3a pe-
AOBHO CyJ€kbe 3a CAyJalnTe Ha KOPYIILIVja, KaKO 1 3a CAeAeHe
Ha HaIIpeAOKOT Ha CyACKuTe pepopMIL.
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SERBIA

ZAKLJUCAK

poslednje dve decenije zemlje Zapadnog

Balkana pretrpele su znacajne politicke, so-

cijalne i ekonomske transformacije. Ipak, i

dalje ostaje niz nereSenih izazova, od kojih je
kritican integritet javne uprave. Pitanja vladavine pra-
va uopste a posebno borbe protiv korupcije sada su u
srcu najvaznijeg politickog projekta Zapadnog Balkana
- njegove integracije sa najistaknutijom evropskom or-
ganizacijom, Evropskom unijom. SELDI je na specifican
i delotvoran nacin dao doprinos borbi protiv korupcije
na Zapadnom Balkanu, uz nastojanje da premosti na-
dzor, analizu i preporuke politike. Regionalni izvestaj o
borbi protiv korupcije za 2020. godinu razmatra zakonod-
avni okvir i razvoj prakse drzavnih institucija - izvrSne,
zakonodavne i sudske vlasti. Procena regulatornih i
institucionalnih faktora koji omogucavaju korupciju u
regionu nije zamiSljena kao sveobuhvatan popis, vec
naglasava neka od prioritetnih pitanja relevantnih za
potencijalne napore na suzbijanju zajednickih izvora
korupcije. Izvestaj pruza model za izveStavanje civilnog
drustva o napretku u borbi protiv korupcije na Zapad-
nom Balkanu.

Dinamika korupcije

SELDI instrumenti za pracenje pruzaju podatke o pro-
menama u stvarnom Sirenju dve vrste korupcije - ad-
ministrativne korupcije (primanje mita), koja pogada
pojedince i preduzeca, i zarobljavanje drzave (velika
korupcija) koja uti¢e na funkcionisanje demokratskih
institucija i odluke vlade. Sto se ti¢e ovog poslednjeg,
primena SELDI instrumenata za dijagnosticku procenu za-
robljavanja drzave (SCAD) na Zapadnom Balkanu otkrila
je da postoje znacajni rizici zarobljavanja drzave. Pri-
tisak zarobljavanja drzave u regionu i dalje ostaje na
visokom nivou. Rezultati pokazuju da nijedna zemlja
nije blizu potpunog zarobljavanja drzave, ali postoji
kriticno povecanje rizika u funkcionisanju demokrat-
skih i ekonomskih kontrola i ko¢nica.

Nalazi SCAD-a ukazuju na prisustvo jakih faktora
sredine koji omogucavaju korupciju, kao sto su neef-
ikasne javne organizacije kojima nedostaje integritet,
nepristrasnost i robusni protokoli za borbu protiv ko-
rupcije. Takode pokazuje stvarne simptome pritiska
zarobljavanja drzave u poslovanju, tj. monopolizac-

iju koja se deSava na nacionalnom, sektorskom ili in-
stitucionalnom nivou. Pritisak monopolizacije najveci
je u Albaniji i na Kosovu." Znatan nivo takode je zabe-
lezen u BiH, Srbiji, Severnoj Makedoniji i Crnoj Gori.
SCAD pokazuje simptome takvog razvoja dogadaja u
kljuénim ekonomskim sektorima. Jedan od ovih sekto-
ra je energetika, zbog visokog nivoa koncentracije, ne-
dostatka transparentnosti i neefikasne strukture korpo-
rativnog upravljanja drzavnim preduzec¢ima i nedostat-
ka odgovarajuceg regulatornog nadzora.

Nivoi pritiska zarobljavanja drzave u regionu su visoki*
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* Pritisak zarobljavanja drZave u poslovanju usredsreden je na pritisak monopoliza-
cije na nacionalnom, sektorskom ili institucionalnom nivou. Faktori koji omoguca-
vaju zarobljenost drzave ukljucuju institucionalne i faktore sredine na nacionalnom
nivou.

Izvor: SELDI SCAD, 2020.

Stepen do kog javnost toleriSe korupciju vazan je po-
kazatelj napretka u integritetu javnih funkcija. SELDI
sistem za pracenje korupcije (CMS), koji meri sitnije
oblike korupcije (podmicivanje), pokazuje da je pri-
hvatljivost korupcije i dalje relativno visoka na Zapad-
nom Balkanu. Bosna i Hercegovina, Severna Makedo-
nija i Kosovo pokazuju vecu prijemcivost od ostalih. To
takode odgovara odredenim nivoima korupcijskog pri-
tiska - velika vecina (82%) ljudi u regionu koji smatraju
da je korupcija u principu prihvatljiva oéekuje da ce se
od njih traziti mito. Jo$ vaznije, viSe od polovine (62%)
onih koji ne prihvataju korupciju kao normu i dalje mi-
sli da ¢e verovatno postati zrtve korupcijskog pritiska.

1 Oznaka “Kosovo” ne dovodi u pitanje stavove o statusu i u

skladu je sa Rezolucijom SB UN 1244/1999 i misljenjem ICJ-a o
proglasenju nezavisnosti Kosova.
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Izvor: SELDI sistem za pracenje korupcije, 2019.

Nalazi CMS-a pokazuju da se u poredenju sa 2016. godi-
nom korupcijski pritisak u 2019. godini povecao u Cetiri
od Sest zemalja Zapadnog Balkana: Bosni i Hercegovini,
zatim Crnoj Gori, na Kosovu i u Srbiji. Samo su Albanija
i Severna Makedonija imale marginalni pad korupcijskog
pritiska. Ovi rezultati pokazuju da zemlje koje su pod vecim
politickim pritiskom EU i imaju jasan kratkorocni cilj na
horizontu pristupanja EU imaju bolji ucinak.

Zakon o borbi protiv korupcije

U nizu pravnih instrumenata za borbu protiv korup-
cije, zemlje Zapadnog Balkana postigle su najveci na-
predak u razvoju svog statutarnog prava, ukljucujudi
u oblastima kao Sto su sprecavanje sukoba interesa,
zastita uzbunjivaca i zahtevi za prijavljivanje imovine
javnih zvanic¢nika. Sve u svemu, oni su usvojili me-
dunarodne antikorupcijske standarde u svojim naci-
onalnim zakonodavstvima, ukljucujuéi odredbe o ve-
¢em broju obaveznih krivicnih dela korupcije prema
Konvenciji Ujedinjenih nacija o borbi protiv korupcije
(UNCACQ), kao i 0 nekim neobaveznim.

Regulatorni aktivizam na Zapadnom Balkanu nije re-
zultat mehanizma povratnih informacija za efikasnost
politika, ve¢ pre odgovor na sve vece zahteve za in-
tegritetom u upravljanju od strane domace javnosti i
medunarodnih partnera. Zadatak nacionalnih vlada je
da drze korak sa promenljivim manifestacijama i obli-
cima korupcije, uz istovremeno odrzavanje regulator-
ne stabilnosti i izbegavanje da se pravosude preplavi
brzim promenama vazecih zakona.

Primer toga su javne nabavke. Tokom poslednje tri
godine, zakoni o javnim nabavkama desto su revidi-
rani, Sto ukazuje na to da politike pokusavaju da prate
razne zloupotrebe. Na Zapadnom Balkanu javne na-
bavke su podrucdje povecanog rizika od korupcije, jer
se koriste ne samo za nabavku javnih dobara i usluga,
vec Cesto i za prebacivanje javnih sredstava u privatne
dzepove. SELDI procena javnih nabavki u zemljama
Zapadnog Balkana otkriva da na njih posebno nega-
tivno uticu faktori kao Sto su: tenderi cesto dizajnira-
ni da favorizuju odredene ponudace, los nadzor nad

postovanjem i sprovodenjem uslova ugovora, preko-
merna upotreba pregovarackih postupaka, veliki broj
tendera sa samo jedan ponudacem itd.

Specijalizovane institucije za borbu
protiv korupcije

Osnivanje izvrsnih institucija sa ekskluzivnim antiko-
rupcijskim nadleZnostima u drZzavnom okruzenju ze-
malja Zapadnog Balkana suodilo se sa dilemom: pre-
malo moéi bi ih uéinilo beskorisnim, sto bi dodatno
povecalo nepoverenje javnosti u vladu; previSe njih
i rizikuju da postanu orude za li¢ne politicke ciljeve.
Zemlje na Zapadnom Balkanu pokusSavale su da reSe
ovu dilemu na razli¢ite nac¢ine. Na Kosovu postoji
samo Kancelarija za dobro upravljanje koju ¢ine osam
zaposlenih u okviru Kancelarije kosovskog premijera,
koja nadgleda izradu i sprovodenje strateskih doku-
menata protiv korupcije. U Albaniji, takode u nad-
leZnosti premijera, postoji nacionalni koordinator za
borbu protiv korupcije. U Srbiji je aranZman sloZeniji:
Agencija za borbu protiv korupcije ima prili¢no Siroku
nadleznost (nadgledanje i kreiranje politike, reSava-
nje sukoba interesa, pokretanje promena i usvajanje
propisa u oblasti borbe protiv korupcije, koordinacija
ostalih tela za borbu protiv korupcije itd.). Crnogor-
ska Agencija za prevenciju korupcije ima sli¢na Siroka
ovlaséenja - sprovodenje mera za sprecavanje sukoba
interesa, prikupljanje i proveru izvestaja o imovini i
prihodima javnih funkcionera, prijem i postupanje po
izvestajima uzbunjivaca, itd. Zbog slozene strukture u
BiH postoji 14 tela za borbu protiv korupcije na svim
nivoima vlasti i sva su osnovana formalnom odlukom
vlada ili parlamenata i imaju svoje jurisdikcije.

Integritet drzavne sluzbe

Reforme ¢iji je cilj jacanje integriteta javne uprave u ze-
mljama Zapadnog Balkana, vodene uglavnom Evrop-
skom unijom i obecdanjima o pristupanju EU, dovele
su do toga da su u svim zemljama usvojeni zakoni o
drzavnoj sluzbi. Postoje razlic¢iti mehanizmi za spre-
¢avanje i borbu protiv korupcije medu drzavnim sluz-
benicima. Na primer, u BiH su ta pitanja regulisana
brojnim i autonomnim zakonima za svaki od navede-
nih nivoa vlasti. Sa druge strane, na Kosovu ne postoje
posebne odredbe o borbi protiv korupcije u zakonu o
drzavnim sluzbenicima, ve¢ samo u Kodeksu ponasa-
nja drzavnih sluzbenika i Zakonu o borbi protiv ko-
rupcije. Medutim, primena ovih mehanizama i poli-
tika represije i dalje su prilicno slabe i bez opipljivih
efekata, Sto stvara plodno tlo da neeticno ponasanje
postane prihvatljivo. U svim zemljama Zapadnog Bal-
kana stariji drzavni sluzbenici, a narocito neke poseb-
ne kategorije drzavnih sluzbenika zaposlenih u sek-
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torima visokog rizika od korupcije (policija, poreska
uprava, carina, itd.), duzni su da imovinu i prihode
prijave nadleZznim institucijama. Medutim, institucije
zaduZene za kontrolu imovine i prihoda uglavnom su
usredsredene na izabrane funkcionere, a ne na drzav-
ne sluzbenike. U skoro svim zemljama postoji problem
sa otkazima koje poniStavaju sudovi, sto ukazuje na
nedostatke u sprovodenju opravdanog degradiranja
ili otpusStanja drzavnih sluZbenika.

Sprovodenje antikorupcijskih mera:
pravosude

Iako se pravosudne reforme sprovode u toku vise
od jedne decenije u svim zemljama Zapadnog Balka-
na, one nisu dovele do znacajnog napretka. Sustina
ovih reformi bila je ograni¢ena na poboljSanje zako-
nodavnog okvira i drugih tehnickih pitanja, pracena
loSim sprovodenjem i uéinkom, posebno u pogledu
efikasnih kriviénih gonjenja i osudujucih presuda -
pravosnazne osudujuce presude javnih sluzbenika
uglavnom se iskazuju jednocifrenim brojem. Ovo
se posebno odnosi na slucajeve korupcije viSeg nivoa,
iako su izuzeci poceli da se pojavljuju. Podelu vlasti
i stvaranje nezavisnog sudstva sputavaju politizacija
sudstva, neprimereni uticaji i korupcija - zakono-
davna i izvrSna vlast i dalje snaZno uti¢u na izborni
proces u pravosudu i raspodelu budzeta. Sva ova pi-
tanja predstavljaju velike prepreke na putu pristupa-
nja zemalja Zapadnog Balkana EU. Glavni nedostaci u
upravljanju i funkcionisanju pravosuda ukljucuju:

* uticaj zakonodavne i izvrs$ne vlasti na izbor i una-
predenje sudija i tuzilaca;

* organi koji upravljaju pravosudem i tuzilastvom
nisu na odgovarajudi nacin odvojeni;

e sprovodenje disciplinske odgovornosti i etickih
kodeksa za sudije i tuZioce i dalje je vrlo ograniceno;

* drzavnim tuzilastvima nedostaju resursi, posebno
strucnost u finansijskoj forenzici;

* upravljacke strukture su nejasne i kompetencije se
Cesto preklapaju.
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Borba protiv korupcije u privredi: siva
ekonomija

Znacajan sektor sive ekonomije usko povezan sa ko-
rupcijom i dalje muci Zapadni Balkan. Prisustvo ovog
sektora moglo bi se pripisati mnostvu uzroka, kao sto
su nizak poreski moral; slabo poslovno okruZenje i vrlo
visok nivo siromastva; nedostatak poverenja u institu-
cije vlasti i visoka percepcija korupcije; visoki porezi i
parafiskalni nameti, paralelno sa prekomernom pri-
nudnom poreskom politikom; nedovoljne inspekcije i
revizije; birokratija, opterecujudi sistem otpremnina i
Ceste promene zakona.

Albanija 34%

Kosovo* 19%

Srbija 30% M Bez pisanog ugovora
oradu
Bosr)al 31% o
Hercegovina Dogovorena i isplacena
visa naknada od one iz
Crna Gora 22% ugovora
Severna
. 19%
Makedonija e
0% 10% 20% 30% 40% 50% 60% 70% 80% 90% 100%

Izvor: SELDI sistem za nadzor korupcije / Sistem za pracenje sive ekonomije, 2020.

Visoka tolerancija prema utaji poreza i doprinosa za
socijalno osiguranje nasla je pogodno tlo na Zapadnom
Balkanu zbog percepcije da su poreske vlasti i uopste
javni sistem korumpirani. Prema 45,7% preduzeca u
severnoj Makedoniji i 72,9% u Albaniji, korupcija je naj-
vazniji faktor za postojanje sive ekonomije. To navodi
javnost da veruje da se porezi ne koriste pravilno za
pruzanje boljih javnih usluga.

Kreatori politike Zapadnog Balkana preduzeli su kora-
ke da uvedu obavezno koriS¢enje pisanog ugovora o
radu za glavno zaposlenje, ali njihovi napori su uglav-
nom ostali neuspesni, dok ukupni nivoi sive ekonomije
nastavljaju da rastu. To je zbog viSestrukih alternativnih
nacina izbegavanja placanja doprinosa za zdravstveno i
socijalno osiguranje, kao Sto je prijavljivanje iznosa pri-
mljene zarade u iznosu koji je nizi ili neprijavljivanje
sekundarnih ili honorarnih poslova.
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Sirom Zapadnog Balkana, organizacije civilnog drus-
tva (OCD) povecale su svoju struc¢nost i sposobnost
da pruze doprinos na planu borbe protiv korupcije.
Njihov uticaj u borbi protiv korupcije postize se na
razlic¢ite nacine - pokretanjem zakonodavnih promena
i merila dobre prakse za povedanje transparentnosti,
odgovornosti i integriteta javnih preduzeca i jacanjem
privatnog poslovnog kapaciteta za sprecavanje i bor-
bu protiv korupcije.

S obzirom na njihovu aktivnu ulogu u promovisanju
integriteta javnih funkcija, utoliko je prikladnije da se
OCD drze najvisih standarda transparentnosti i od-
govornosti. Sve u svemu, iako se sve veci broj OCD
zalaze za dobro upravljanje, malo je napretka u pre-
duzimanju koraka da se ucine transparentnijim. Jasan
pokazatelj toga je mali broj OCD koje objavljuju godis-
nje izveStaje na mreZi. U nekim zemljama (npr. U BiH)
ne postoje posebni zahtevi za OCD da objavljuju ope-
rativne i finansijske izvestaje - zakon nalaZe da budu
,transparentne” bez definisanja bilo kakvih specifi¢no-
sti. U praksi su samo OCD koje se prijavljuju za vla-
dine fondove duzne da redovno dostavljaju izvestaje.

Spori i neravnomerni napredak u borbi protiv korup-
cije omogudio je privatnim interesima da drze vlade
Zapadnog Balkana Sto je rezultiralo zarobljavanjem
drzave. Oslobadanje upravljanja iz ovog stiska moze
se postici jedino savezom zainteresovanih strana koje
deluju zajedno: reformski nastrojenih kreatora politi-
ke, civilnog drustva i medunarodnih partnera, medu
kojima je glavna Evropska unija.

Na nacionalnom nivou, neophodno je da javni organi
Zapadnog Balkana uspostave procedure za efikasno
krivicno gonjenje korumpiranih politiara visokog
ranga i visokih drzavnih sluzbenika. SCAD analiza
podataka sugeriSe da bi kljucni prioritet trebalo da
bude zastita i pracenje nezavisnosti i u¢inka pravosu-
da. Uticaj zakonodavne i izvr$ne vlasti na izbor i una-
predenje sudija i tuzilaca treba normativno iskljuciti
ili minimizirati. Zemlje u kojima vecina sudijskih sa-
moupravnih tela nije izabrana izmedu sudija i od stra-
ne sudija treba da usvoje reforme povecavajudi svoju
glasacku moc¢.

Odgovarajuci balans izmedu prevencije i represije po-
sebno je vazan za postizanje smanjenja obima sive eko-
nomije i njenog uticaja na korupciju. Vlade treba da
utvrde Sta podstice poslodavce i zaposlene da se bave
neformalnim poslovnim aktivnostima; oni bi se tada

uzeli u obzir prilikom osmisljavanja reformi za pobolj-
Sanje poslovnog okruzenja, poreske politike i kvaliteta
javnih usluga.

Kljuéno pitanje osiguranja odgovornosti vlada je tran-
sparentnost vlasniStva nad medijima, nezavisnost re-
dakcija i zaStita slobode medija od politi¢kog uplitanja.
Poseban fokus u vladinim naporima treba da bude iz-
begavanje zarobljavanja civilnog drustva, poboljSanje
korporativnog upravljanja drzavnim preduzeéima i
transparentno upravljanje velikim investicionim pro-
jektima.

Napredak kvaliteta javnog upravljanja u zemljama
Zapadnog Balkana sada je usko povezan sa procesom
njihove integracije u Evropsku uniju. Osnovni uslovi
koji uti¢u na reforme integriteta razlic¢iti su u svakoj
zemlji, ¢ine¢i EU regionalnim faktorom za stabilizaciju
ovih reformi.

Da bi joj strategija proSirenja omogucila da i dalje
bude takav faktor, EU treba da se aktivnije politicki
angazuje sa zemljama Zapadnog Balkana, pruzajudi
im jasnu perspektivu za buduénost. Vece angazovanje
bi, medutim, trebalo da se zastiti od nekoliko nezelje-
nih posledica, koje bi ga mogle uciniti kontraproduk-
tivnim. Trebalo bi da osigura da korist od blize eko-
nomske integracije sa Unijom ne pripadne samo maloj

kliki privilegovanih oligarha, sto dodatno pogorsava
zarobljavanje drzave u poslovanju. Uslovi povezani
sa ¢lanstvom u vezi sa integritetom vlada moraju biti
praceni jednako snaznim lokalnim javnim zahteva-
njem odgovornosti, da dominantni politicki akteri ne
biraju ovo prvo kao izgovor za [diskreditovanje/zane-
marivanje] ovog drugog. AngaZovanje u diplomatskoj

areni sa politicarima i visokim vladinim zvani¢nicima
takode bi trebalo da se obavlja na nacin koji ne stvara
utisak politickog odobravanja. Sveukupni efekat ovog
procesa trebalo bi da bude suprotstavljanje i neutrali-
zacija Stetnih efekata autoritarnog uticaja u regionu.

Evropska unija je sada ojacala nepredvidene slucajeve
procesa prosirenja uvodenjem negativnih i pozitivnih
uslovljavanja i ukljucujuéi opcije kao Sto su obusta-
va pregovora i zamrzavanje sredstava. SELDI poz-
dravlja ukljucivanje u pristup borbi protiv korupcije
EU u kontekstu prihvatanja nekih ranijih preporuka
SELDI-ja, ukljucuju¢i uvodenje borbe protiv korupci-
je u Siri spektar politike, a ne samo u antikorupcijske
institucije i pravosude, i zastitu vaznih odnosa civil-
nog drustva Evropske komisije, ukljucujudi i njihovu
finansijsku potporu kod neocekivanih teSkoca. Ipak,
primat na dnevnom redu vladavine zakona za na-
predak u bilo kojoj drugoj oblasti razvoja Zapadnog
Balkana treba dodatno naglasiti, posebno Sirenjem
spektra aktera koji su ukljuceni u pracenje i zalaganje
za reforme dobrog upravljanja. Samo javno-privatna
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koalicija koja ukljucuje i institucije i aktere EU i lokal-
ne javne i privatne institucije i pojedince bila bi u mo-
gucnosti da obezbedi niz pozitivnih deSavanja u borbi
protiv korupcije, tj. njihovu nepovratnost.

Pomo¢ EU u borbi protiv korupcije - kako tehnicka,
tako i finansijska - za Zapadni Balkan mora se pruziti
uporedo sa porukama opste politike EU. To se sada
ocekuje od Instrumenta za pretpristupnu pomo¢ (IPA)
III. S obzirom na nalaze SELDI-jeve SCAD procene in-
tenziteta zarobljavanja drZave u regionu, finansiranje
EU trebalo bi da sadrzi princip primum non nocere
(prvo, ne nanosi Stetu). Drugim rec¢ima, mora da osi-
gura da ne postane kontraproduktivna jacanjem kli-
jentelistickih mreZa korumpiranih politicara i privile-
govanih preduzeca koja dobijaju lavovski deo nabavki
koje finansira EU.

EU treba da nastavi da prati razvoj borbe protiv ko-
rupcije u partnerstvu sa civilnim drustvom u regionu.
Nezavisni mehanizmi za pracenje korupcije i borbe
protiv korupcije potrebni su na svim nivoima - od
procene rizika od korupcije do provere klju¢nog zako-
nodavstva i analize efikasnosti unutrasnjih postupaka
za borbu protiv korupcije u pojedinim javnim institu-
cijama. Pomazudi zemljama da se izbore sa poslednjim,
EU bi bilo dobro savetovati da integrise inovativne
analiticke instrumente kako bi vodila svoju politiku,
poput onih koje je sprovodio SELDI:

Instrument za pracenje primene antikorupcijske politike
(MACPI), koji procenjuje otpornost institucija na
korupciju i identifikuje propuste u antikorupcijskoj
politici i primeni; i

Dijagnostiku  procene zarobljavanja drZave koja
pomaze u identifikovanju ranjivosti zarobljavanja
drzave.

Evropska komisija bi trebalo da posveti posebnu pa-
Znju zastiti konkurencije u sektorima visokog priti-
ska monopolizacije prilikom sprovodenja svog inve-
sticionog plana za region. Tehnic¢ka podrska, saveti o
politikama i finansiranje od strane EU trebalo bi da
budu usmereni na borbu protiv korupcije i antimo-
nopola usmereni na klju¢ne sektore, kao Sto su ener-
getika, infrastruktura, bankarstvo i telekomunikaci-
je. ProSirenje savetodavnih misija na ¢itav Zapadni
Balkan takode ce biti od koristi u obavljanju procena
vladavine zakona; medutim, preporucuje se da sve
provere zasnovane na slucajevima ukljuce strucnjake
iz civilnog drustva. Evropska komisija i lokalne dele-
gacije EU treba da rade zajedno sa lokalnim zaintere-
sovanim stranama na uspostavljanju postupaka za re-
dovno pracenje sudenja u slucajevima korupcije, kao i
pracenju napretka pravosudnih reformi.

97












	monopol2
	energy
	procurementtobesummar
	_Hlk25769068
	_Ref53558773
	_Ref53559112
	_Ref51570988
	_Ref37335953
	_Ref48113296
	_Ref52015274
	_Ref48486264
	_Ref392237284
	_Ref43923247
	_Hlk59952355
	_Ref52778626
	_Hlk53640773
	_Hlk33383290



